( COZEN
/ O'CONNOR

A Pennsylvania Professional Corporation

March 13, 2023 Gregory Eisenstark
Direct Phone 973-200-7411
Direct Fax 973-200-7465
geisenstark@cozen.com

VIA E-MAIL (BOARD.SECRETARY@BPU.NJ.GOV)

Acting Secretary Carmen Diaz
NJ Board of Public Utilities

44 South Clinton Street, 9th Floor
P.O. Box 350

Trenton, New Jersey 08625

Re: In the Matter of the Petition of Ocean Wind, LLC Pursuant to N.J.S.A. 48:3-87.1(f)
for a Determination that Easements Across Green Acres Restricted Properties and
Consents Needed for Certain Environmental Permits in, and with Respect to, the
City of Ocean City are Reasonably Necessary for the Construction or Operation of
the Ocean Wind 1 Qualified Offshore Wind Project
BPU Docket No. Q022020041
Appellate Docket No. A-000789-22T1

Dear Acting Secretary Diaz:

This firm represents Ocean Wind LLC (“Ocean Wind”) in the above-captioned matter.
Please accept this letter brief on behalf of Ocean Wind in opposition to the Division of Rate
Counsel’s (“Rate Counsel”’) Motion to Settle the Record on Appeal dated March 1, 2023
(“Motion”). For the reasons discussed below, Rate Counsel’s Motion is completely without merit

and should be denied.

Introduction

Rate Counsel argues that two items included in the Board of Public Utilities’ (“Board” or
“‘BPU”) Statement of Items Comprising the Record on Appeal (“SICRA”) should be removed.
These items are Rate Counsel’s own set of informal discovery requests served on Ocean Wind
in this matter (item #8) and Ocean Wind’s responses to Rate Counsel’s discovery requests (item
#10). The documents in question are clearly part of the Board’s record in the matter and are

properly part of the SICRA, despite Rate Counsel’s tortuous attempts to suggest otherwise.
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Rate Counsel’'s Motion must be seen for what it is — an ill-conceived attempt to support its
(apparently planned) argument on appeal that it was denied due process in this matter by, inter
alia, not being permitted to engage in discovery. But, Rate Counsel did serve written discovery
and Ocean Wind responded to it. The parties referred to the discovery and responses during the
Board proceeding, and the Board referred to the documents in its Order. Rate Counsel’s motion
attempts to distort the record below by erasing what actually transpired. The Appellate Division
has the right to review the complete record and the basis for the Board’s decision. Accordingly,
the Board should give short shrift to Rate Counsel’s attempt to conceal part of the record from the

Appellate Division.

Argument

Rate Counsel’s argument is essentially that its own discovery requests and the responses
thereto should not be included in the SICRA because they “were not filed with the Board nor
incorporated into the Board’s record at any point in the proceeding.” Motion, p. 3. Rate Counsel’s
argument is wrong in two critical aspects: (1) Rate Counsel has misstated the standard for what
is in the record of this matter; and (2) even if Rate Counsel’s interpretation of the standard were
correct, the documents in question clearly meet that standard.

As a threshold matter, this proceeding was not conducted with evidentiary hearings.
Therefore, no documents were formally “introduced” or “moved into evidence” in this matter.
Consequently, there is no list of exhibits, documents or other items that are “in evidence.”
Moreover, the standard for including items in the SICRA does not require that documents be
formally “filed” or “moved into evidence.” As Rate Counsel admits, R. 2:5-4(a) states in relevant
part that “the record on appeal shall consist of all papers on file in the . . . agencies below.”

Moreover, under the Uniform Rules of Administrative Procedure, “Record” is defined as “all

L In this regard, Rate Counsel’s argument that items 8 and 10 are not listed on the Board’s website is immaterial.
Moation, p. 5. The Board’s website is not an official docketing system.
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decisions and rulings of the judge and all of the testimony, documents, and arguments presented
before, during and after the hearing and accepted by the judge for consideration in the rendering
of a decision.” N.J.A.C. 1:1-2.1. Neither R. 2:5-4 nor N.J.A.C. 1:1-2.1 requires that documents
be formally “filed” or accepted into “evidence” as Rate Counsel suggests. Rather, if the
documents in question were “on file” with the Board, or “presented before, during and after the
hearing and accepted by the [Board] for consideration in the rendering of [the] decision” in this
matter, they are properly part of the record on appeal.

It is clear that items 8 and 10 are on file with or were presented to the Board during this
proceeding. Rate Counsel served copies of its discovery requests (item 8) on all parties to the
matter and the Board Secretary. Ocean Wind served its responses (item 10) on all parties and
the Board Secretary. Moreover, Rate Counsel’s own witness, Maximillian Chang, used Ocean
Wind'’s responses to Rate Counsel’s discovery and cited to them throughout his April 27, 2022
written direct testimony (item # 12 of the SICRA). See Direct Testimony of Maximilian Chang on
Behalf of the New Jersey Division of Rate Counsel (April 27, 2022), at pp. 4, 5, 7, 8, 10, 11, 12,
14, 19 and 20. In addition, Rate Counsel referred to its informal discovery requests in its June 2,
2022 filed comments (item #29 of the SICRA). Ocean Wind referred to the responses to Rate
Counsel’s informal discovery requests in its June 16, 2022 filed comments in this matter (item
#30 of the SICRA). Finally, the Board clearly considered items 8 and 10 because it referred to
Rate Counsel’s discovery requests several times in its September 28, 2022 Order in this matter.2
In sum, it is clear that items 8 and 10 are part of the record in the proceeding and were properly
included in the SICRA filed with the Appellate Division. See, In re New Jersey Bell Telephone

Co., Docket No. TT92030358, 1993 WL 562032 at *6-7 (Dec. 15, 1993)(finding documents

2 |/M/O THE PETITION OF OCEAN WIND LLC PURSUANT TO N.J.S.A. 48:3-87.1(f) FOR A DETERMINATION THAT
EASEMENTS ACROSS GREEN ACRES-RESTRICTED PROPERTIES AND CONSENTS NEEDED FOR CERTAIN
ENVIRONMENTAL PERMITS IN, AND WITH RESPECT TO, THE CITY OF OCEAN CITY ARE REASONABLY
NECESSARY FOR THE CONSTRUCTION OR OPERATION OF THE OCEAN WIND 1 QUALIFIED OFFSHORE
WIND PROJECT, Dkt. No. Q022020041, Order dated 9/28/22 at pp. 3, 10, 17.
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considered by the Board in reaching its determination are properly included within the SICRA);
I/M/O the Petition of Pub. Serv. Elec. & Gas Co., Docket Nos. ER91111698J and GR91101574J,
1996 WL 210681 (Mar. 27, 1996)(finding documents that were considered by the Board in
reaching its decision and would more fully disclose what occurred below are properly included in
a SICRA).

In addition, the string of cases Rate Counsel cites on p. 4 of the Motion actually support
the inclusion of items 8 and 10 in the SICRA. As Rate Counsel states, “the purpose of the
Statement of Items is to provide the reviewing court with a record that fully and truly discloses
what occurred before an agency . . . (citing to Taylor v. Jersey Cent. Power and Light Co., BPU
Docket No. EC06020077U (Oct. 30, 2009) (citing Mount Olive Complex v. Twp. of Mount Olive,
340 N.J. Super. 511, 527 (2001)).” Here, itis clear that Rate Counsel served informal discovery
requests on Ocean Wind during the proceeding and that Ocean Wind provided written responses.
Both documents were provided to the Board and served on all parties. The parties used them
during the proceeding and the Board considered them in rendering its Order. That is “what
occurred before [the Board].” Taylor, supra. Rate Counsel, by attempting to hide what transpired
before the Board from the Appellate Division, is the party that is attempting to provide the
reviewing court with an incomplete and misleading record.

Rate Counsel’s reliance on the Board’s order in In re the Long Term Capacity Agreement
Pilot Program (“LCAPP”), BPU Docket No. EO11010026, (Nov. 9, 2011) is also misplaced. In
that Order, the Board determined to exclude certain items from a SICRA because the Board had
not considered them in rendering its decision or because they were protected by certain

privileges. Id. Here, in contrast, Rate Counsel itself used and cited to the discovery responses
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in its witness’s testimony, Ocean Wind referred to them in filed comments, and the Board itself
cited to them in rendering its Order.?

Finally, Rate Counsel’s argument that Ocean Wind’s inclusion of standard reservation of
rights language in its responses to Rate Counsel’s discovery removes the documents in question
from the record of this matter, is simply incorrect. Motion, p. 5. Including reservation of rights
language in responses to written discovery is standard practice and is just not relevant as to
whether the document in question is part of the record before the Board. In this regard, it is worth
noting that Rate Counsel did not object to the inclusion of Ocean Wind’s responses to the Board’s
supplemental questions (item 7) in the SICRA, even though those responses were not “formally
filed” or “moved into evidence” in this matter. As discussed above, there is no requirement under
R. 2:5-4 or N.J.A.C. 1:1-2.1 that documents be formally moved into evidence or stamped as “filed”

for them to be part of the record before the Board.

Conclusion
For all the foregoing reasons, Ocean Wind respectfully requests that the Board deny Rate

Counsel’s Motion.

Respectfully submitted,

COZEN O'CONNOR

\é C W & S

gory Eisenstark

GE:lg

ccC: Service list via electronic malil

3 It is also worth noting that, since the start of the Covid-19 pandemic in March 2020, the Board has accepted all filings
via email. Hence, Rate Counsel’'s attempted distinction between documents stamped as “received” versus those
stamped as “filed” (Motion, p. 5) is not relevant, because no documents in the record of this matter were “stamped” at
all.
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