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March 1, 2023 

 
Via Electronic Filing Only 
Carmen D. Diaz, Acting Secretary 
New Jersey Board of Public Utilities 
44 South Clinton Avenue, First Floor 
P.O. Box 350 
Trenton, New Jersey 08625  

 
Re:  In the Matter of the Petition of Ocean Wind, LLC Pursuant to  N.J.S.A. 48:3-

87.1(f) for a Determination that Easements Across Green Acres Restricted 
Properties and Consents Needed  for Certain Environmental Permits in, and 
with Respect to, the City of Ocean City are Reasonably Necessary for the  
Construction or Operation of the Ocean Wind 1 Qualified Offshore Wind 
Project 
BPU Docket No. QO22020041  
Appellate Docket No. A-000789-22T1 

 
Dear Secretary Diaz: 
 
 Please accept this letter brief in lieu of a more formal submission on behalf of the New 

Jersey Division of Rate Counsel (“Rate Counsel”).  This letter brief is in support of Rate 

Counsel’s Motion to Settle the Record filed pursuant to Rule 2:5-5.  Rate Counsel objects to 

certain documents currently in the Statement of Items Comprising the Record (“Statement of 

Items”) that were not part of the record before the Board of Public Utilities (“Board”). 

BACKGROUND 

Ocean Wind, LLC (“Ocean Wind”) filed a petition with the Board on February 2, 2022 

requesting that the Board determine whether certain easements and consents are “reasonably 

necessary” for the construction of the Ocean Wind I project (“Project”).  On February 23, 2022, 
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the Board retained the petition for hearing and assigned President Joseph L. Fiordaliso as the 

Presiding Officer.  President Fiordaliso issued a procedural schedule on March 1, 2022 (“March 

1 Order”), which ordered that supplemental information requested by Staff from Ocean Wind to 

be filed on or before March 14, 2022.  The procedural schedule also set forth dates for the filing 

of public comments, opposition and/or testimony from responding parties and Ocean’s Wind’s 

response thereto, as well as a date for oral argument.  Notably missing from the procedural 

schedules issued in this matter was any opportunity for discovery or evidentiary hearings, which 

is typical for cases that involve disputes of material fact.1     

On March 14, 2022, Ocean Wind submitted the requested supplemental information.  On 

March 22, 2022, President Fiordaliso issued an Order directing the City of Ocean City (“Ocean 

City”) to be added as a necessary party and modified the procedural schedule to provide for 

additional time for meeting the procedural deadlines set forth in the March 1 Order.  Although 

none of the parties were given the opportunity to ask formal discovery regarding the petition in 

the procedural scheduled issued by President Fiordaliso, Rate Counsel informally requested 

additional information through data requests directed to Ocean Wind.  Ocean Wind provided 

responses to the informal data requests, although some responses were incomplete.   

By Order dated September 28, 2022, the Board issued an Order in the above-referenced 

matter finding the identified property interests and consents to be reasonably necessary for the 

construction of Project.  Ocean City appealed to the Appellate Division of the New Jersey 

Superior Court on the basis that the Board did not have sufficient evidence to weigh all interests 

                                                 
1 The issue of whether there was a dispute of material fact may arise when the parties dispute the merits of this 
appeal, however this issue is not dispositive for purposes of resolving this motion. 
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and factors and, as such, its decision is arbitrary and capricious.  Rate Counsel is a statutory party 

to the appeal pursuant to N.J.S.A. 52:27EE-48. 

On January 11, 2022, pursuant to Rule 2:5-4(b), the Office of the Attorney General, 

representing the Board, filed with the Appellate Division the Statement of Items.  See Statement 

of Items attached hereto as Exhibit A.  Although the Statement of Items properly included certain 

items comprising the record, Rate Counsel’s informal discovery requests directed to Ocean 

Wind, and the responses thereto, should be stricken from the Statement of Items for the reasons 

set forth herein.  Accordingly, Rate Counsel has filed this Motion to Settle the Record. 

ARGUMENT 

The Statement of Items includes, as Items Eight and Ten, respectively, what are described 

as “Division of Rate Counsel’s Informal Discovery Requests to Ocean Wind, LLC” and "Ocean 

Wind, LLC’s Transmittal Letter and Response [sic] to the Division of Rate Counsel’s Informal 

Discovery Requests” (“informal discovery”).  See Rate Counsel’s informal discovery questions 

and Ocean Wind’s responses to Rate Counsel’s informal discovery questions, attached hereto as 

Exhibit B.  Inclusion of the informal discovery in the Board’s Statement of Items is improper as 

it would inappropriately broaden the record on appeal to include documents that were not filed 

with the Board nor incorporated into the Board’s record at any point in the proceeding.  

Pursuant to Rule 2:5-5(a), a party may contest the record by moving to settle the record 

before the agency.  “The appellate court, on motion, may review such determination or may, on 

its own motion, order a correction of the record or may direct the court or agency to do so.”  R. 

2:5-5(a).  The record on appeal consists of “all papers on file in the court, or courts or agencies 

below, with all entries as to matters made on the records of such courts and agencies, the 
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stenographic transcript or statement of the proceedings therein, and all papers filed with or 

entries made on the records of the appellate court.”  R. 2:5-4(a)(emphasis added).  As the Board 

has previously acknowledged, the purpose of the Statement of Items is to provide the reviewing 

court with a record that fully and truly discloses what occurred before an agency, and properly 

accounts for the evidence that was considered in reaching the decision on appeal.  Taylor v. 

Jersey Cent. Power and Light Co., BPU Docket No. EC06020077U (Oct. 30, 2009) (citing 

Mount Olive Complex v. Twp of Mount Olive, 340 N.J. Super. 511, 527 (2001)).  The rule is 

intended to give notice to litigants that a reviewing court will not consider material which is not 

in the trial court's record.  Mount Olive Complex, 340 N.J. Super. at 527 (citing State v. Harvey, 

151 N.J. 117, 201-02 (1997), cert. denied, 528 U.S. 1085 (2000)).  Appellate courts will 

generally not consider material which is not in the record of the court or agency below by way of 

adduced proof, judicially noticeable facts, stipulation, admission or a recorded proffer of 

excluded evidence.  Pressler & Verniero, Current N.J. Court Rules, cmt. 1 on R. 2:5-4(a) (2023). 

See also Gertrude Harris v. Middlesex County College, 353 N.J. Super. 31, 48 (App. Div. 2002) 

(striking materials that were found not to be included in the record below) (citing Harvey, 151 

N.J. at 201-202 (1997)).  Therefore, the judiciary has made clear that the record on appeal should 

include only those items on file with the Board and parties should not add to the record, via the 

Statement of Items, items not introduced below.  In re New Jersey Bell Telephone Co., BPU 

Docket No. TT92030358 (Dec. 15, 1993) (finding that while the parties were aware of 

correspondence exchanged during the development of the record, they did not seek to introduce 

it into the record or use it on cross-examination and therefore excluded it from the Statement of 

Items).  

https://plus.lexis.com/search/?pdmfid=1530671&crid=01012f08-db14-46df-ac95-6d2db626cf4b&pdsearchterms=340+n.j.+super+511&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bpytk&earg=pdsf&prid=b03ed6f0-92d6-4be0-bd22-089932e85b04
https://plus.lexis.com/search/?pdmfid=1530671&crid=01012f08-db14-46df-ac95-6d2db626cf4b&pdsearchterms=340+n.j.+super+511&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=bpytk&earg=pdsf&prid=b03ed6f0-92d6-4be0-bd22-089932e85b04
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Although Rate Counsel recognizes that, as a matter of course, the Board Secretary is 

routinely copied on discovery that is exchanged between the parties to a proceeding, it often 

simply means that that the Board is in receipt of the document.  See In re the Long Term 

Capacity Agreement Pilot Program (“LCAPP”), BPU Docket No. EO11010026, 6 n.13 (Nov. 9, 

2011) (noting that when a document is stamped “filed” with the agency, the filed document is 

deemed considered by the Board within the meaning of Rule 2:5-4 to be made part of the record 

on appeal, whereas when a document is marked “received” there is no correlation to that 

document having been considered by the Board).  As such, an email transmitting discovery or 

answers to discovery that happens to include the Board Secretary as part of the service list does 

not mean that the discovery questions themselves, nor their responses, are "filed" with the Board 

for purposes of comprising the record on appeal.  This fact is supported by the Board’s electronic 

docket maintained in this matter under the Public Document Search.  The informal discovery 

was not entered into the electronic docketing system and therefore was not filed with – nor 

considered by – the Board in making its determination.  See Public Document Search, Docket 

No. QO22020041, attached hereto as Exhibit C (last visited Jan. 18, 2023).  

Further, this fact was acknowledged and understood by Ocean Wind when it stated in its 

informal responses to Rate Counsel that it “reserves the right to object to the admission of any 

material contained in the enclosed responses into the record in this proceeding" and instead 

answered the questions “in the spirit of cooperation.” See Ex. B.  Based on this response, Ocean 

Wind appears to have been acting under the same assumption as Rate Counsel, i.e. that the 

informal responses were not automatically considered evidentiary material.  Rather, the informal 
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questions and responses were never filed with the Board nor admitted into the record as 

evidence, and therefore cannot be considered as part of the Statement of Items.  

In addition, when the Board has previously specified the nature of the documents that 

comprise a Statement of Items on appeal, it has excluded discovery documents as well as 

documents “not on file with the Board.”  See In re LCAPP, BPU Docket No. EO11010026 at 7 

(citing In re New Jersey Bell, Docket No. TT92030358 (Dec. 15, 1993) (finding that documents 

not on file with the Board were to be excluded from the contents of the Statement of Items).  On 

this basis, Rate Counsel reiterates that the informal discovery was not publically available and 

posted on the Board’s Public Document Search and therefore is “not on file with the Board” and, 

as such, should be stricken from the Statement of Items.  

Furthermore, the limited procedural schedule set forth by President Fiordaliso did not 

afford the parties an opportunity to conduct formal discovery, nor did it afford the parties the 

opportunity participate in adjudicatory hearings as a means to introduce the informal discovery 

into the record.  This issue concerning the lack of a formal discovery process and adjudicatory 

hearings was raised by Rate Counsel very early in this proceeding, as well as, in its statement at 

the oral argument and written comments filed thereafter, but it was never addressed by President 

Fiordaliso nor the Board.  Instead, the Board made its determination that the subject property 

interests and consents were reasonably necessary for the construction of the Project based on an 

incomplete record that lacked minimal procedural standards required to substantiate Ocean 

Wind’s claims as credible evidence on which to base a final agency decision.2     

                                                 
2 On February 17, 2023, Commissioner Dianne Solomon issued a dissent noting agreement with Rate Counsel’s 
position and that “the record is lacking for [The Board] to determine if the preferred route is reasonably necessary 
and I further agree that we are entitled to information regarding the cost of the route.”  I/M/O Petition Of Ocean 
Wind LLC  Pursuant To N.J.S.A. 48:3-87.1(f) For A Determination  That Certain Easements And Consents Needed 
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CONCLUSION 

Accordingly, the informal discovery and responses thereto were not properly in the 

record before the Board and cannot be included in the record on appeal.  As these documents 

were not filed with the Board or properly moved into the record, they should be stricken from the 

Statement of Items.  

 

Respectfully Submitted, 
 

BRIAN O. LIPMAN, ESQ., DIRECTOR 
NEW JERSEY DIVISION OF RATE COUNSEL 

 
BY:_/s/ T. David Wand   

       T. David Wand, Esq. 
       Deputy Rate Counsel 
 
 
TDW/ml 
Exhibits 
 
c: Service List (via electronic mail) 
 

                                                                                                                                                             
For  Certain Environmental Permits In, And With Respect To, The County Of Cape May Are Reasonably 
Necessary  For The Construction Or Operation Of The Ocean Wind 1 Qualified Offshore Wind Project , BPU Dkt. 
No.  QO22050347 (Feb. 17, 2023).   
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