© o0 ~N oo o b~ w N

N N N N N N N N N T o i e e
oa A~ W N P O © 00 N oo 0o~ w N -+ O

IN THE MATTER OF THE PETI TI ON OF OCEAN W ND LLC
PURSUANT TO N.J.S. AL 48:3-87.1(f) FOR A

DETERM NATI ON THAT CERTAI N EASEMENTS AND CONSENTS
NEEDED FOR CERTAI N ENVI RONVENTAL PERM TS I N, AND
W TH RESPECT TO, THE COUNTY OF CAPE NAY ARE
REASONABLY NECESSARY FOR THE CONSTRUCTI ON OR
OPERATI ON OF THE OCEAN W ND 1 QUALI FI ED OFFSHORE
W ND PRQIECT

DOCKET NO. Q022050347
ORAL ARGUMENTS

HEL D

Via ZOOM Vi deo Conf er enci ng
DAL I N: 646-931-3860

VIEEBI NAR | D: 81646887840
PARTI Cl PANT I D: 317323

Thur sday, Novenber 10, 2022
9:00 a. m

BEFORE

JOSEPH L. FI ORDALI SO
PRESI DENT

NEW JERSEY

BOARD CF PUBLI C UTI LI TI ES

TRANSCRI PTI ON BY:
Nancy Anbrose,
C.CR

J. H BUEHRER & ASSOCI ATES
CERTI FI ED SHORTHAND REPORTERS
884 Breezy (Qaks Drive
Tonms River, New Jersey 08753

PHONE 732-295-1975 FAX 732-295-1989




© o0 ~N oo o b~ w N

N N N N N N N N N T o i e e
oa A~ W N P O © 00 N oo 0o~ w N -+ O

APPEARANCES

BLANEY, DONOHUE & VEI NBERG, P.C.
2123 Dune Drive, Suite 11

Aval on, New Jersey 08202

609- 435- 5368

BY: M CHAEL J. DONAHUE, ESQ

m ke@| aneydonohue. com

Appeari ng on behalf of the
County of Cape May

MC CROSSON & STANTON, P.C.

200 Asbury Avenue

Ccean City, New Jersey 08226
609- 399- 2411

BY: DOROTHY F. MC CROSSON, ESQ
dntcr ossonl aw@ontast . net
Appeari ng on behalf of the
City of Ccean Gty

MALEY d VENS, P.C.

1150 Haddon Avenue Suite 210
Col | i ngswood, New Jersey 08108
856- 854- 1515

BY: M JAMES MALEY, JR , ESQ

j mal ey@ral eygi vens. com

Appeari ng on behal f of

Upper Townshi p, New Jersey

STATE OF NEW JERSEY

DI VI SI ON OF RATE COUNSEL

140 East Front Street, 4th Fl oor
Post OFfi ce Box 003

Trenton, New Jersey 08625

609- 984- 1460

BY: BRI AN O LIPNAN, ESQ,

DI RECTOR

NEW JERSEY BOARD OF PUBLI C UTI LI TI ES
44 South dinton Avenue, 1st Fl oor
Post OFfice Box 350

Trenton, New Jersey 08625-0350

609- 913-6227

BY: KI MBERLY E. DI AMOND, ESQ

Ki nberly. D anond@pu. nj . gov

Ofice of General Counsel

(conti nued)




© o0 ~N oo o b~ w N

N N N N N N N N N T o i e e
oa A~ W N P O © 00 N oo 0o~ w N -+ O

APPEARANCES

ALSO A

(conti nued)

LAW CFFI CES OF PAUL J. BALD NI, P.A
4413 New Jersey Avenue

W | dwood, New Jersey 08260

609- 729- 2600

BY: PAUL J. BALDI NI, ESQ

Appeari ng on behalf of Participants,
Sea Isle Gty, Mddl e Townshi p,
Lower Townshi p, Borough of Aval on,
St one Har bor, North W/ dwood,

W | dwood, W/ I dwood Crest

MATTHEW J. PLATKI N,

ATTORNEY CENERAL STATE OF NEW JERSEY
140 East Front Street

Post O fice Box 047

Trenton, New Jersey 08625-0047

609- 815- 2278

BY: M CHAEL R BECK,

DEPUTY ATTORNEY GENERAL

D vi si on of Law

M chael . Beck@ aw. nj oag. gov

CQZEN O CONNOR

1010 Ki ngs H ghway Sout h
Cherry HIl, New Jersey 08034
856- 910- 5000

BY: GREGORY ElI SENSTARK, ESQ
gei senstark@ozen. com

Appeari ng on behal f of

OCcean Wnd, L.L.C

PPEARI NG

SARA CASEY

KARLI TO ALMEDA

NI KOLAS APOSTOLOU

New Jer sey

Board of Public Uilities




© o0 ~N oo o b~ w N

N N N N N N N N N T o i e e
oa A~ W N P O © 00 N oo 0o~ w N -+ O

NEW JERSEY BOARD OF PUBLI C UTI LI TI ES
COW SSI ONERS:

ROBERT M GORDON

DI ANNE SOLOMON

MARY- ANNA HOLDEN

DR. ZENON CHRI STODOULOU




© o0 ~N oo o b~ w N

N N N N N N N N N T o i e e
oa A~ W N P O © 00 N oo 0o~ w N -+ O

I NDE X

PRESENTER PAGE

GREGORY EI SENSTARK, ESQ
Ccean W nd

M CHAEL J. DONOHUE, ESQ
County of Cape May

DOROTHY F. MC CRGOSSON, ESQ
Cty of Ccean Cty

BRI AN O LI PMAN, ESQ
N.J. Division of
Rat e Counsel, Director

PAUL J. BALDI NI, ESQ
Ni ne Parti ci pant
Muni ci palities

12

24

47

54

59

REBUTTAL
70

75

79

80
77




© o0 ~N oo o b~ w N

N N N N N N N N N T o i e e
oa A~ W N P O © 00 N oo 0o~ w N -+ O

PRESI DENT FI ORDALI SO Good nor ni ng.
My nane is Joe Fiordaliso, and | amthe President
of the New Jersey Board of Public Uilities.

|'m here with ny coll eagues, all of
them and we are anxious to hear these opening
oral argunents. And the transparency of this
particular event is vital. W want everyone to
have the opportunity to contri bute and so on.

Today we will have the oral argunent
regarding the Petition filed by OCcean Wnd, LLC
Requesting a Determ nation that Certain Easenents
and Consents Needed for Certain Environnmental
Permts in and wth Respect to the County of Cape
May are Reasonably Necessary for the Construction
or Operation of the Ocean Wnd Qualified O fshore
W nd Project. Docket Nunmber QO22050347.

N.J.S. A 48:3-87.1(F) grants the
Board the authority to nmake a determ nati on on
this petition.

Si nce we have all four Comm ssioners
of the Board present today, the proceeding is a
public nmeeting of the New Jersey Board of Public
Utilities. Adequate notice of this neeting has
been provided as required by the Open Public
Meetings Act set forth in NJ.S A 10:4-6, et seq.
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Today we have the follow ng on the
docket in this matter: On May 20, 2022 Ccean
Wnd, LLC filed a petition with the Board on June
8, 2022.

The County filed a notion that the
Board, requesting that the Board decline
jurisdiction over the petition, and that the Board
dism ss the petition without prejudice as ripe for
di spositi on and as nonadj ustabl e under N.J. S A
48: 3-87.1(F) and N.J.S. A 20:3-1, et seq.

On June 20, 2022 OGcean Wnd, LLC
filed a reply brief in opposition to the County's
June 8 notion. And on June 27, 2022 the County
filed a reply to Ocean Wnd, LLC s June 20, 2022
reply brief.

On June 29, 2022 the Board issued an
order retaining the petition, directing that the
County be included as a necessary party and
designating ne as the Presiding Oficer.

As Presiding Oficer, anong other
things, | amauthorized to secure a just and
expedi ti ous determ nati on on the issues regarding
this petition.

On July 5, 2022 | issued an order

setting the initial procedural schedul e. On July
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14, 2022 | issued an order nodifying the initial
procedur al schedul e. | issued the order to
accommodate nulti pl e governnent entities that
requested certain deadlines be extended so that
they could file notions to intervene.

On August 15, 2022 | issued an order
that nodified the procedural schedule for a second
time. And that ruled on the nbtion to intervene
t hat the governnent entities had fil ed.

City of Ccean City and Upper Township
were granted |Intervenor status, while other
noti ves were granted partici pant st atus.

On August 22, 2022 the County filed a
noti on seeking the Board's recusal fromthis
matt er and suspensi on of the procedural schedul e.
In the notion the County requested that this
matter be transferred to the Ofice of
Adm ni strati ve Law and reassi gned to an
Adm ni strati ve Law Judge.

Ccean Wnd, LLC filed its reply on
August 22, a reply to this August 22 notion, on
Sept enber 1, 2022, and the County responded wth
its reply on Septenber 9, 2022.

On Septenber 27, 2022 | issued an

order on the matters to dism ss and recuse,
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denyi ng bot h. On Sept enber 28, 2022 the Board

I ssued an order designating substitute public
heari ngs officer for two public hearings that were
hel d on Septenber 29, 2022.

In addition, in oral argunents or
oral comments received from nenbers of the public
during these two public hearings, public witten
conments were accepted up to and i ncl udi ng Cct ober
12, 2022, in accordance with the procedural
schedul e.

The petition is one of the very first
of its kind to request authorizati on under
N.J.S. A 48:3-87.1(f), the Ofshore Wnd Econom c
Devel opnent Act, otherw se known as OANEDA. The
Board takes this responsibility very seriously and
is commtted to providing a fair and transparent
pr ocess.

Wth us today are representatives
fromthe parties and Intervenors in this matter.
W have COcean Wnd, LLC, Cape May County, New
Jersey; Gty of Ocean City, New Jersey; Upper
Townshi p, New Jersey; and the New Jersey D vision
of Rate Counsel .

Each of these representatives wll

have an opportunity to present their argunent and




© o0 ~N oo o b~ w N

N N N N N N N N N T o i e e
oa A~ W N P O © 00 N oo 0o~ w N -+ O

10

to provide rebuttal after all parties, Intervenors
and Partici pants have spoken.

The nine Participant municipalities
in this matter will al so have an opportunity to
present their short, and | underline short,
argunents as wel | .

These nine Participants are as
fol | ows: Bor ough of Aval on; Townshi p of Dennis;
Townshi p of Lower; Township of Mddle; Cty of
North WIldwood; City of Sea Isle Cty; Borough of
Stone Harbor; Cty of WIdwood; and the Borough of
W | dwood Crest.

The representatives speaki ng on
behal f of these municipalities who are with us
today will have the opportunity to present such
argunents. As | already nentioned, the
Commi ssi oners are present today and may ask
qguesti ons.

| want to rem nd the parties, the
I ntervenors and the Participants that argunents in
this proceeding should be limted to the matter at
hand. Specifically, whether the easenents and
consents that Ocean Wnd, LLC seeks and that are
needed for certain environnental permts in and

wth respect to the County of Cape May, are
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reasonably necessary for the construction or
operation of Ccean Wnd 1 Qualified O fshore Wnd
Proj ect .

Pl ease refrain from di scussi ng
of fshore wi nd generally, other issues regarding
OCcean Wnd 1 Qualified Ofshore Wnd Project or
any other matters outside the scope of the natter
at hand.

| woul d ask that when you are
speaki ng, please be sure that your canera is on
and that you are unnmuted. And when you are not
speaki ng, please turn both your canera and your
m cr ophone off.

The procedure today wll be as
f ol | ows: First I will ask each of the parties and
I ntervenors to place their appearances on the
record and nmake their statenent.

Second, | wll ask each of the
Partici pants to place their appearances on the
record and make their statenents. Third, after
all statenents have been made, | will ask each
party and Intervenor if they would |like to make a
rebuttal statenent.

Il will now ask the parties and

Intervenors to state their appearance and deli ver
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their statenents. Wth that, | invite Ocean W nd,
LLC to nake its statenent.

MR, El SENSTARK: Thank you, President
Fiordaliso. This is Gegory Eisenstark with the
| aw firm Cozen O Connor on behalf of the
Petitioner, Ocean Wnd, LLC.
Just as a nmatter of procedure,
Presi dent Fiordaliso, should |I nake ny opening
argunent now, or are you going to take all of the
ot her appearances first and then cone back to ne?

PRESI DENT FI ORDALI SO No, you can
make your statenent now, sir.

MR. El SENSTARK: Ckay. Thank you,
Presi dent Fiordaliso, and thank other nenbers of
t he Board and Board Staff who are present here
today for the opportunity to participate in this
Oral Argunent.

" mgoing to start by summari zi ng the
filing. I think as everyone who is here today
knows, this petition in this nmatter involves Ccean
Wnd 1, which will be the first qualified offshore
Wi nd project constructed off the coast of New
Jer sey. It's an 1100 negawatt proj ect.

In order to get the power that w |

be generated by the wnd farmout in the Atlantic




© o0 ~N oo o b~ w N

N N N N N N N N N T o i e e
oa A~ W N P O © 00 N oo 0o~ w N -+ O

13

OCcean to shore where the load is, where the users
are, where the power is needed, you need to bring
t he power ashore via cables, wres.

For the Ocean Wnd 1 project there
have been two i nterconnecti on points onshore that
have been identifi ed. One in Lacey Township in
OCcean County, and one in Upper Township in Cape
May County.

This matter, of course, concerns the

onshore cable to the Upper Townshi p poi nt of

i nterconnection, which will be at a new substation
that will be constructed near the old BL Engl and
generating plant. That's an old fossil fuel-fired

el ectric generation plant that i s now out of
servi ce.

As President Fiordaliso alluded to a
coupl e m nutes ago, the statutory basis for this
filing are the 2021 anendnents to the O fshore
W nd Econom ¢ Devel opnent Act, or OANEDA. That is
N.J.S. A 48:3-87.1(f), and then subparagraphs two
and t hree.

Let nme say also at the outset, Ccean
Wnd filed this petition only after extensive
di scussi ons and outreach with the County of Cape

May, in hopes that we can reach acconmmodati ons,
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reach agreenents, to |let the project nove forward
wth the route to the point of interconnection in
Upper Township without the need to file this
petition.

The project began discussions with
the County in 2019 shortly after it received the
OREC award. There have been many di scussi ons over
that period of tine between now and the tine the
petition is filed, but unfortunately no real
progress was nade to resolve it.

And for that reason, because tine is
novi ng forward, there are many, nany comm tnents
the project has, both commtnents to the State,
contractual commtnents, deadlines, the project
really had no choice but to file the petition
asking the Board to step in here.

As | think nost fol ks are aware, the
issues in this filing are fairly limted. There
are really only two issues.

One is that Gcean Wnd i s asking the
Board to approve its acquisition of a tenporary
and a permanent easenent over a parcel of |and
that is owned by the County.

The second i ssue is under the OWEDA

anendnents, we're asking the Board to essentially
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preenpt the County consents for certain New Jersey
Departnent of Environnental Protection permts.

That's requi red because when a
devel oper wants to construct sonething that
requi res environnental approvals on property
that's owned by sone other entity, in this case
it's Cape May County, the property owner has to
consent to the deed and the permts.

Agai n, the project has sought the
consent of Cape May County, but Cape May has not
been willing to give that consent.

Therefore, we've had to cone to the
Board to ask the Board to essentially step into
the County's role and say yes, it's okay, you may
proceed with those DEP pernmt applications, and
hopefully at the end of the day receive the
necessary DEP permts.

Wth respect to the route, let ne
just briefly summari ze the onshore portion of the
route that's at issue here. And for those of you
that are famliar with the proceedi ng that just
concluded a little while ago regarding Ccean Cty,
it is, of course, the sane route we're talking
about .

The preferred route that i s descri bed
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in the petition would nake | andfall, cone ashore,
so to speak, at 35th Street and proceed west to
Bay Avenue and then north on Bay Avenue to
Roosevel t Boul evar d.

And then it crosses what's referred
to either as CGrook Horn Creek or Peck's Bay at the
Roosevel t Boul evard bri dge.

It then will continue al ong Roosevelt
Boul evard within public rights-of-way, turning
north on State Route 9, and then proceed to the
proposed substati on property near BL Engl and.

Agai n, the easenents in question here
are right at the point where the cable wll cross
t he Roosevelt Boul evard bridge area at Crook Horn
Cr eek.

And just before | forget, | just want
to make it clear that Ocean W nd has made an
offer, which remains outstanding to the County, to
acquire the easenents. W nmade the offer back in
the spring of this year. The offer's not been
accepted, we haven't received a counterproposal.

That offer to acquire the easenents
remai ns outstanding and is still valid.

The other point I'd just like to

make, just so it's clear, is that all portions of
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t he onshore cable that we're tal ki ng about here
wll be install ed underground. W're not talking
about over head constructi on.

This construction will be underground
construction, very simlar to the types of
under ground construction that public utilities
have used t hroughout New Jersey for nmnany, many
years, for decades.

It will be installed in one of two
met hods. Ei ther the bulk of the construction
al ong the public roadways will be installed in
under ground conduits, the sane way that existing
underground infrastructure is installed i n nany
muni ci palities throughout the state. It will be
no different.

In certain areas at the beach | andi ng
and at the bridge crossing, it wll be installed
using what's call ed horizontal directional
drilling, which is a slightly different nethod,
which this sinply allows you to cross certain
areas by basically drilling in a horizontal
fashion to install the cable.

But again, | just want to enphasize
the construction in these underground el ectric

lines really are no different than the nany ot her
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underground electric lines that are install ed and
have operated for decades and decades t hroughout
the State of New Jersey w thout issue.

Alittle bit nore specifics, a few
nore specifics on the actual easenents. As | said
bef ore, both of them both the easenents are on
t he exact sane | ot and bl ock. It's Bl ock 350. 01,
Lot 17.O01.

This is property that is, as | said,
on the northern side of the road at the crossing
of the Crook Horn Creek.

The first easenent that we' ve
identified would be a tenporary easenent that
totals . 257 acres, so about a quarter-of-an-acre
t hat woul d be used only during the construction
portion of the project in that area.

It would be a tenporary easenent that
the project would need for 18 nonths fromthe
start of construction. Once construction is
conpleted and the line is in service, that
tenporary easenent will no | onger be needed.

The permanent easenent is on the sane
| ot and bl ock, and that totals 0.357 acres. That
easenent wll be approximately 30 feet w de and

wll be used for the underground cabl e.
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Again, and just a little bit nore
detail -- and of course, all of the details are in
our petition, our filing, our pre-filed
testimony. And the DEP permts, as | said before,
are primarily division of | and use resource
permts and rel ated approvals that are required
fromthe DEP, and the consent the Board needs to
approve the project's ability to nove forward wth
those permits in lieu of the County consent for
them to be pursued.

|'mgoing to turn now briefly to the
statutory standard of review. And President
Fiordaliso already said it, so | won't beat a dead
horse here. But the issue is, of course, whether
t he requested easenents in this issue are
reasonably necessary for the construction or
operation of the qualified offshore w nd project.

And it's inportant to renenber that,
in fact, the sane reasonably necessary standard
applies to the preenption of the consents for the
DEP perm ts. | think it's inportant to remenber
t hat reasonably necessary doesn't nean absolutely
necessary.

It doesn't nean that the chosen, the

preferred onshore route is the absol ute best. It
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doesn't nean even that it's the | east expensive

rout e. It only, reasonably necessary neans what
you would think it neans when you read it from a
connbn sense perspecti ve.

It nmeans that the solution of the
proj ect as proposed is a reasonable one that w |
achi eve the desired result here, the
I nt erconnection of the offshore part of the
project to the onshore electric grid.

In regard to the selection of the
preferred route, our direct or rebuttal testinony
goes into extensive detail about the siting
pr ocess. It was a very iterative process where
the project in a very high level identified many
di fferent potential points of interconnection.

Those, for a variety reasons that are
di scussed in the testi nony, were narrowed down,
and eventually determ ned that the two best ones
for this project, given where the offshore | ease
area i s |ocated, given what the onshore, what the
capacity of the existing onshore electric grid is
at different |ocations, and narrowed it down to
the two | nentioned earlier, Lacey Townshi p and
t he point in Upper Township.

The route sel ection process was
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t horough. After the points of interconnection
were identified, it was another iterative, both
qualitative and quantitative process, where Ccean
W nd | ooked at many different potential routes to
get fromthe ocean to Upper Townshi p.

It | ooked at the inpacts that this
route would have on a variety of different
st akehol ders, of course on the residents, on the
envi ronnental inpacts, inpacts on marine issues
with the different bodies of water that are in
this area, inpacts on historic resources.

Ease of construction, whether or not
it's constructible. You can't pick a route and
then find out that it's inpossible to construct
it, because there are engi neering reasons why it
can't be constructed.

So there were a whol e host of
different criteria that the project eval uated.
And ultinmately, Iin regard to the interconnection
i n Upper Township, the route that we' ve descri bed
in the filing and that involves these two
parti cul ar easenents, was deternined to have the
| east cunul ative i npacts of any of the potenti al
routes.

And that's why it was chosen. That's
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why Ocean Wnd is noving forward with this point
of interconnection and this route.

Again, | think we've heard, and I|"'1|
save sone of this for ny rebuttal testinony, but
we' ve heard fromvarious different parties about
different issues that they've rai sed.

| think when the Board wll review
OCcean Wnd's testinony, its direct testinony, its
rebuttal testinony, it's abundantly clear that the
filing satisfies the statutory standard of
reasonably necessary.

W' ve gone t hrough everythi ng, we've
expl ai ned what the construction practices w |
be. W' ve explained -- one of the other statutory
criteria that I should nention here and is covered
extensively in the testi nony we had, the project
is required to consult with the nmunicipality, or
in this case the County, prior to filing the
petition.

W did that. There was extensive
outreach, as | said, fromday one. GOcean W nd
woul d have and still would strongly prefer to
reach agreenents with the County, so we woul d not
need the Board to rule on this petition.

Unfortunately tinme is noving forward,
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as | said before. And if those agreenents could
not be reached in a reasonabl e anount of tine, so
we simply at this tine, to neet the deadlines in
t he Board's 2019 order and as far as starting
construction, we need to nove forward now, you
know.

The other thing I'll just say here
briefly, we've heard sone of the other parties
here have said, well, it's premature because the
federal permtting process hasn't concl uded yet.
Well, that sinply isn't correct. It's not
premature for the Board to rule on these issues
NOW.

Because first of all, the easenent
I ssues, we need easenents in order to be able to
finalize the route and to begin construction. W
can't construct w thout the easenents and we can't
begi n construction wthout the NJDEP permts.

Secondly, it's sort of the chicken
and t he egg argunent. The federal permitting
process requires consistency review, and the state
permts are needed in order to conply with the
federal permtting consistency review process.

So it sinply isn't accurate that the

project, or quite frankly now that the petition
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has been filed, the Board can or should wait for
t he federal governnent to finalize their
permtting review

It's sinply, both things have to
happen at the sane tine, so the project can nove
forward and finish the permtting stage of it, and
actually begin the constructi on phase of the
pr oj ect .

At this point that covers what 1'd
like to say in ny initial comments. And | would
reserve the right to respond in rebuttal to the

statenents of other parties as necessary. Thank

you.
PRESI DENT FI ORDALI SO Thank you,
sir.
Next | invite the County of Cape My
to make its statenent. And if its attorney would

state its appearance and then nake the statenent,
pl ease?

MR. DONOHUE: Thank you.

Presi dent Fi ordaliso, good norning.
Good norning to nenbers of the Board. Good
nmorning to Participants and Staff. Thank you.

M chael Donohue of the Law O fices of

Bl aney, Donohue & Wi nberg in Aval on on behal f of
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t he County of Cape May.

Initially I want to indicate that the
County, of course, incorporates all of its
argunents, all of its paper subm ssions.

In the interest of the Board's tine
and judicial econony |I'mnot going to argue every
single thing |I've argued so far. It's of record.
Qur notions, our objections continue, etc.

Like | said, | don't want to bel abor
too many issues. But there are a nunber of things
t hat shoul d be touched on, there are a nunber of
| egal issues that need to be preserved in oral
ar gumrent .

As M. Ei senstark said, we're here
under the section of OAEDA 48:3-87.1(f), which
essentially allows the offshore wind project to
file a petition such as this with the BPU in order
for the BPU to do a coupl e of things.

Mainly to stand in the shoes of
elected officials. And that is the main reason or
a main reason why the County has felt conpelled to
essentially, you know, object to the process.

The County feels strongly, or the
officials in the County feel strongly that the

voters should not be di senfranchi sed by a process
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such as this, wth all due respect to every nenber
of the Board, where an unelected State authority
steps into the shoes of elected officials and
essentially sets them asi de and begi ns to make
deci sions for them

It's not unheard of, but this is a
brand new process. One thing that | think
everybody agrees on is these are matters of first
I Npr essi on. It's a brand new statute, has not
been subject to judicial scrutiny. There' s no
jurisprudential guidance on any aspect of it. But
there are other simlar processes.

We understand that, we've argued that
as wel | . But these are matters of first
I Npr essi on. M. Eisenstark touched on it as did
Presi dent Fiordaliso, the reasonably necessary
standard. The County di sagrees that that serves
to utterly Iimt our discussion only to certain
t hi ngs, but we are going to try to stay wthin
t hose paraneters.

But the court has said that the
anal ysis of the reasonably and necessary standard
is to include consideration of all facts and
ci rcunst ances, and a bal ancing of interests.

That's i n our papers, Borough of d assboro v.
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Grossnman 457 New Jersey Super 416, a case fromthe
Appel | ate D vi sion 2019.

So in the assessing reasonably
necessary analysis, the Board isn't conpelled to
sinmply l ook at, well, does the applicant, the
petitioner, denonstrate, or formits own opi hnion
that, hey, this is reasonably necessary because we
| ooked at everything else and this is what we
would |i ke to do?

That's not the standard. The
standard is to look at all of the facts and
ci rcunst ances, engage in a bal anci ng of i nterest
to determ ne whether this particul ar route nust be
t he one.

The County argues that the applicant
petitioner should not be able to shift that burden
to the County, that they should have to be able to
establish conclusively that only this route is the
one that will work, and is reasonably necessary
for conpelling substantial reasons, not just for
t he benefit of the project.

And bal ancing all of the interests
here, as President Fiordaliso went through at the
top of this proceeding, there are a nunber of

parties here that are very interested. And there
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I's objections, which I"msure you'll hear, | won't
speak for any of them

This is, as the County has argued, a
quasi -j udi ci al proceeding. | think any | egal
conclusion to the contrary is wong. And all of
t hose standards apply to this proceedi ng.

The County has nade argunents of
rightness and justiciability. I n ot her words, are
these natters really ready to be di sposed of? And
t he County has argued that they are not. Wat we
hear is tinme, tinme, tine.

Time i1s certainly an inportant
consi deration, but should it really be the only
consi deration? Should the only consideration
really be, hey, if we don't get this done right
now, it nmay disrupt our tineline?

It's been this sort of a Catch 22 for
t he County and other parties, because the argunent
Is made, well, we have an agreenent wth the BPU,
we have to start delivering this power. So
consequently all this has to happen now, tine
shoul d control the outcone.

That doesn't appear to be a very
reasonabl e ar gunent.

In terns of the environnental reviews
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that are to take place, as the Board is well|l aware
Uni ver sal Energy Managenent is in the process of a
draft and Environnental | npact Statenent review.
There's a historical resource anal ysis taking

pl ace.

The draft Environnental | npact
Statenent is not scheduled to cone to a sort of
point of finality until April of 2023. And ot her
processes, including DEP process, nmultiple
processes, there's about a hal f-dozen or so | ooks
li ke, applications for the DEP, will al so be
novi ng forward.

And here's really the problemas the
County sees it in that regard, in terns of the
question of time, and I'll put it this way:

Not to be flip about it, but we've
all, I think everybody involved in this process,
been i nvol ved in conpl ex state and federal
envi ronnental permtting applications. Ri ght ?

Has anyone ever |ived through that
experi ence and not had those agenci es change their
project? | think the answer to that question is
no. It is alnobst a fait acconpli that those
agenci es are going to change what has been

pr oposed.
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And if those changes inpact this

preferred route, which they are likely to do for

reasons |'ll talk about in a nonent, we're going
to be back here again. "1l touch nore on that in
a nonent .

VWhat we ook at in terns of this
proceedi ng asks for two questions. The first is a
qguesti on of whether the BPU should put aside the
el ected officials of Cape May County when it cones
to consent to the DEP applications.

Here's where we got hung up on that:
The certification required to be signed by the
County to submt to the DEP contains a provision
t hat says, we have reviewed all of the
docunent ati on associated with all of these
applications and we find it to be accurate -- |I'm
par aphrasing -- and conplete. That's essentially
what that the certification requires.

No County official was in a position
to do that. And we were not provided wth,
al t hough GCcean Wnd's answer was, well, you never
asked for it, but it should be clear that it's
part of the process that you' re asking for consent
of this nature to provide all that docunentation.

And frankly, there's no one, |
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certainly would not be conpetent to reviewthat

i nformati on, nor would any of the el ected

of ficials. It would really require the County to
retain sone expert who could review all of that
docunentation and say it | ooks accurate, it |ooks
conpl et e.

That never happened, never given the
opportunity really to do that. So in terns of
signing the consent, the County is not being
obstinate or trying to throw a nonkey wench in
this whole process. There's no official who could
sign it.

Because they did not make that
representation on a certification, which is
essentially swearing under oath to what's i ncl uded
and what the DEP want ed.

So the representation is accurate on
its face that the County has not consent ed. But
there's substantial inportant | egal and factual
reasons why that hasn't happened.

So at this point, Ccean Wnd cones to
t he Board and says, we need you to step into the
shoes of these five elected officials.

We just had an el ection a couple

ni ghts ago. Tens of thousands of residents of
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Cape May County voted for who they want to
represent themon the Board of County
Commi ssi oners who nmake these types of deci sions.

And Ccean Wnd says, well, we're not
getti ng anywhere with the County, so we need,
respectfully again, unelected state authority to
step in, and we argue di senfranchi se those voters,
the voter who trusted those five people to nmake
t hese types of deci sions.

The first question is on the
consents. The consent is to allow ng the
envi ronnental applications to nove forward. I
won't tal k about any type of settlenent type of
di scussi on we had, because those are confidenti al
and shouldn't be in this proceeding.

But there were sone di scussions
out si de of the context about, is there a way to
offer our non-objection to the applications noving
forward, so to speak. Ddn't really seemto be a
way to do that. There was consent in the form of
BPU r equi res or not hing.

And that's unfortunate. Because |
think if there was a third way, that question nay
not be before the Board, but here we are.

The second part of the petition is
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t he t aki ng. | think it's inmportant to stress and
understand, this is a condenmnati on proceedi ng,
there's no other way to look at it. The Board is
bei ng asked to take property interest fromthe
County. And if we have a condemmati on proceedi ng,
then we are in the context of em nent domain.

Now, agai n, the County believes that
any conclusion that this is not a proceedi ng that
i npacts or inplicates the I aw of em nent domain is
j ust wrong. Now, it doesn't nean that every
provi sion of the Em nent Domai n Act appli es.

What it does nean is that the due
process that mrrors the due process procured in
t he provisions of Em nent Domain has to be
afforded to the County.

There's, if you'll indulge ne for one
nmonent, the courts have said the | egislature nay
not fight over arbitrate power of adm nistrative
agenci es.

But as | ong as the discretion of
adm ni strative officers is hemmed i n by standards
sufficiently defending guiding its exerci se and
del egati on of the em nent domai n power can be
consti tutional .

It's obvious that a statute that
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all ows an adm ni strative agency to exercise the
ri ght of condemmation al so contenpl ates al l
necessary requirenents to satisfy due process.

So in other words, all those things
that are typical in an em nent domai n proceedi ng
shoul d be part of this process. This goes back to
what | pointed out in the begi nni ng about these
being matters of first i npression.

Every deci sion that the BPU makes in
the context of this petition wll be inmplying
t hat . It would be establishing processes that
wll be utilized, in all l|ikelihood, on a nunber
of occasions, for perhaps this project, Ocean Wnd
2, and other projects that are com ng al ong.

So decisions that are made now are
extraordinarily inportant in terns of determ ning
how to mrror the due process provisions of the
Em nent Domain Act and the law interpreting it.

So certainly I'm not suggesting Ccean
W nd's being dismssive of this process. But it
is much nore inportant in terns of this proceeding
that | think it has been afforded thus far, at
| east.

Part of that due process is that the

property in question has to be subject to an
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appraisal. That's sort of the sine qua non for
any condemnmati on proceedi ng. The property has to
be subject to an appraisal, the property itself.

What happened here, the County was
presented with an offer based on a apprai sal of
ot her property, not this property. And as we
poi nted out in the papers, that's not what the
Em nent Domain Act calls for.

In fact, the Act calls for the County
to have the ability to acconpany the appraiser to
the site, to then get the appraisal, along with a
descri ption of the nethodol ogy val uati on used by
t he apprai ser.

Now, interestingly, and we appreciate
OCcean Wnd finally doing this, an appraisal was
conducted in the | ast couple of weeks. W got the
report just a few days ago. But it's inportant to
understand that that -- and again, if you'll
I ndul ge ne - -

N.J.S. A 20:3-6 is part of the
Em nent Domai n Act. It encourages entities to try
to resol ve these issues before filing suit. And
they' re pre-action requirenents. The appraisal is
a big one.

The pre-action appraisal is a big one
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because the courts are trying not to have to deal
wth these things, right, as |I'msure the BPU
woul d prefer.

So that provision for a pre-action
apprai sal often allows the parties to engage in
substanti ve di scussions that avoid litigation.
And it is strictly required before any
condemmati on action can be fil ed.

The court says the purpose is subject
to strict instruction. | f a condemor nmay i gnore
statute and then later cure it during the
proceedi ngs, the whol e purpose of having a
pre-action appraisal wll be conpletely
frustrated.

| ndeed, an order for a stay so the
condemmor may then do what it shoul d have done
earlier, will encourage nonconpli ance.

In other words, it wll encourage
parti es who seek a taking by em nent domain to
sinmply ignore the pre-action requirenent. And the
courts go on to say that the renedy for that is
di sm ssal w t hout prejudice.

So what do we have here? W have
undi sput edl y, beyond di spute, an action for a

taki ng, a condemnati on action filed w thout
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sati sfaction of that pre-action requirenent for an
appr ai sal bef or ehand.

The Em nent Domai n Act, and
interestingly ONEDA in this section, then
requiring a 90-day period after the appraisal is
supplied before a suit can be brought, before a
petition can be filed, before a condemati on act
can be fil ed.

And t he purpose of that 90-day period
is to do what the Act wants to happen, what the
courts want to happen, is to armthe condemee
w th the nmet hodol ogy on val uation, wth the
appraisal, so that a realistic assessnent can be
made and sone di scussi on can be had during that
90- day peri od.

That never happened. And the courts
are clear that that cannot be cured m d-suit or
m d- petition, because that would encourage peopl e
to not comply with that provision.

So the County argues that we now have
t he apprai sal . But really that portion of this
application should be dism ssed w t hout
pr ej udi ce.

And once it is, then the 90-day

peri od should start and parties can di scuss
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whet her or not any of that nethodol ogy nakes sense
in terns of valuation, or if the offer is
acceptabl e or coul d be negoti at ed.

And the County's argunent in that
regard stands, | think the law requires, | think
that's where the court can cone down.

In terms of the preferred route
versus alternate routes, etc., | won't get down
into mnutia, the Board has all that, very
conmpetent staff, experienced in these things to
revi ew what has been subnmitted.

But as was argued in the Ocean Gty
petition context, and has been argued sonewhat in
this petition context already, and as the County
submtted in the pretrial testinony of its County
engi neer, in the opinion of the County, that
anal ysi s has not been sufficient.

Even the analysis of the preferred
route is | eaving out major conponents in terns of
t hi s bal anci ng of interest. Right? There are
nine, ten towns in Cape May County who have
essentially filed sone opposition to the process,
sone of them have a direct interest. R ght?

Ccean City does, the County does.

That shoul d be part of the bal ancing. Those fol ks
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object to how this has been brought together to
t he anal ysis that has been presented or not
presented. And that should be part of that
bal ance. That shoul d be a maj or consi deration.

In addition to that, our engi neer
identified the fact that the preferred route is
going right through wetl ands. Wtlands are a
terrifying word in an environnental setting
compl ex in our neck of the woods, and "' msure in
t he experience of many of the Board nenbers.

As soon as you say the word wetl ands,
you know you have to deal wth a stack of
envi ronnent al consi derati ons before you can
di sturb one piece of cordgrass.

This route will go through wetl ands.
And we're not sure how many areas of wetlands it
wi Il disturb. Because Roosevelt Boul evard itself,
as our engi neer argued, does not have a w de
I mproved shoul der.

It has nostly grass shoulder that, in
fact, is wetl ands. It's a causeway right into a
barrier island. So much of it runs essentially
just right through wetl ands.

So that roadway, that shoul der, al so

abuts or is actually part of in sone places the
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wet | ands. We don't know, there's been no anal ysis
of what that inpact will be fromthis route.

Al so, the engi neer pointed out that
t he Roosevelt Boul evard bri dge over Crook Horn
Creek, will have to be w dened and per haps
repl aced. There's a plan apparently to put
bunpers on the north side where this route is
proposed to go.

And no one has answered the question
of how that will inpact the route in the future,
or the bridge, the ability to repair or repl ace
the bridge. And that raises the question then, if
that 1s going to happen during the 30-, 40-year
life span of this project, what happens then?

Do we have to shut down the entire
property, the entire operation, power generation
operation in order to nove these lines? Do we
have to nove the bridge to a different pl ace that
can cost mllions and mllions of dollars to
t axpayers?

There's no consideration of those
questi ons whatsoever in the presentation or the
argunent in favor of the proposed route. There
are also alternate routes that weren't consi der ed,

as the engi neer pointed out. And the Board can go
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| ook at that detail in the testinony.

But there's a Parkway route that was
descri bed where the upland Par kway ri ght - of - way
could be potentially used. There's an abandoned
rail road, which could be used.

And t hese abandoned rail road beds,
l"msure the Board sees in various places, and
probably has even dealt wth no doubt, are being
utilized in this fashion very effectively. And
the railroad bed is being upgraded to contain the
facility underground very effectively on a route
t hat makes sense.

And then inproving the abandoned
rail road beds to make it a bi ke path or a wal ki ng
pat h or sonething of that nature, which would be
fantastic for the community, and a great thing for
a corporate resident.

So all of those things, in addition
to all the other argunents we made, | think the
Board needs to consider when tal ki ng about what's
reasonably necessary and what the courts require
in this bal anci ng approach, and consi dering all
the facts and circunst ances.

Just 1 ndulge ne for one second. What

we have not seen really, other than what is
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essentially just opinion, and not really anal ysis,
not really a detail ed breakdown anal ysis of al

t he other routes -- Egg Harbor Bay route, Parkway
route, the railroad route -- | assune if that was
avail able we would all have it.

It wasn't done. Essentially there
appears to have been an assessnent, this is the
shortest route and the cheapest route, this is
what we deem to be reasonably necessary. W don't
want to burden the project with extra costs.

But we don't know, because no
anal ysi s has been presented in that regard,
whet her there would be extra costs for these other
routes.

And in that bal anci ng approach t hat
the courts require when you deal w th sonething
that the question is reasonably necessary, nbney
Is only one factor. But we don't know. And
that's part of the problem W don't know because
t hat anal ysis has not been presented.

So I'll just recap. The County
resubmts all its argunents obviously. W think
that these issues are not ripe yet, they're not
conplete. There's plenty of tine. Tinme | knowis

a factor.
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But we are in the mdst of a project
that will inpact us, | say us, the State of New
Jersey, perhaps the world, in a good way, we all
hope so. But us here in Cape May County for 30
years, and we're tal king about tine.

The inmpacts to this will be great.
And | know this proceeding is not going to deal
wth questions of the inpacts to fisheries and
touri smand the view shed and those thi ngs. But
for us that's all very serious, very inportant.
And we think they shoul d be consi dered.

VWhat the County believes is going to
happen, and it's unfortunate, is that the Board
will act as it acts and the Board will nake a
deci si on.

|f the Board nakes the decision to
approve this preferred route at this time, then
we're all going to watch the environnental permt
processes nove forward and change the project and
change what has to be done and where it can be
done. And what happens then?

So let's, if you'll indulge ne again,
play this out very quickly. The Board grants the
easenent s. Ccean Wnd pursues its filing. W

operate interestingly under the Em nent Donai n Act
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at that point, which is specifically incorporated
into ONEDA by reference, to determ ne the val ue of
t he property which we can agree.

And an easenent is recorded, a
per manent easenent over this piece of |and, before
any of the environnental permtting is done. And
the environnental permtting goes back and says,
can't do it there, but it's got to nove 200 feet
to the north or south.

Then we're back here again. Because
there won't be an easenent for that portion of
land. And | shouldn't say we're back here again,
maybe we work it out. But if we don't, we're back
here again and doing this all over again.

Whereas, if those processes are
all owed to nove forward we woul dn't have to do
that. And this will be the final part, one of the
final parts of the argunent.

W have argued, and we don't seek
this, we argue this alternatively, we argued for a
di sm ssal w thout prejudice of the entire
appl i cati on.

But this Board can bifurcate these
qguesti ons. In other words, split these things in

hal f.
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The Board can | ook at the DEP consent
qguesti on and say, you know what, those
applications need to nove forward for the reasons
M. Eisenstark said, so that all of the
envi ronnental permtting processes can nove
forward, and we're going to get into that.

But on the taking question we're
going to hold that, because we don't know yet.
It's not concretized, it's not certain yet for us
to say that's definitely where you're going to go,
that's definitely how you're going to do this. So
we're going to step in and effectuate a taking of
t he County's property.

That question can be held until such
tine as those environnental permtting processes
are conplete. That would seemto nmake sense.
Agai n, we argue this alternative. It seens to
make a | ot of sense.

The last thing I would say, because
t here has been sone dism ssal of the State
Constitution, the Board is aware, it's in our
subm ssions, that there is a provision of our
State Constitution, Article 4, Section 7,

Par agraph 11, requires that any | aw concerni ng

muni ci pal corporations or for |ocal governnment or
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concerni ng counties shall be liberally construed
in their favor. That's in our State
Consti tuti on.

Ccean Wnd seens to argue that the
Constitution can be set asi de because OWEDA says
any laws that affect, this sort of trunps that.
But the County's position is the State
Constituti on cannot be trunped in that nanner.

And t he County argues, the nenbers of
the Board in considering this nmust consider that
constitutional provision and liberally construe
ONEDA in favor of the County, not in favor of the
petition.

So when there are questions of this
nature, the Constitution should be given sone
respect in that regard.

| think that's all | have at this
nonment . | appreciate it. | "' m nore than happy to
take questions fromthe Board at the appropriate
time. And we would reserve hopefully sone tine
for rebuttal, if necessary. Thank you.

PRESI DENT FI ORDALI SO Thank you very
much, sir.

| nowinvite the Cty of Ccean Cty's

attorney to state her appearance and nake their
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st at enent .

M5, MC CROSSON: Thank you, sir.
Good norni ng, President Fiordaliso, Conm ssioners,
Board Staff. Thank you for the opportunity to
present on behalf of Ocean G ty.

| was before the BPU in June in the
first petition that involved OGcean CGty, and for
pur poses of this record, I'mgoing to reiterate
argunents nmade in that proceeding, which is
docketed as QO2202004.

Ccean City renews its argunent that
the New Jersey Adm nistrative Code under Section
7:36-26.8 permts the | ocal governnent, be it
Ccean Gty or Cape May County, to initiate any and
all application for the diversion of land on its
recreati on and open space i nventory.

The 2021 anendnent to N.J.S. A 's
48: 3-87.1, which appears to have been targeted at
OCcean G ty, and designed specifically to benefit
OCcean Wnd and Orsted, denies Ocean City's power
to deci de whether Ccean Wnd, a private entity,
may take nmunici pal or public property rights
within Ccean Gty and Cape May County.

VWhet her this anendnent will be upheld

in the face of a |l egal challenge remains to be
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seen. The Gty and now the County have cited to
New Jersey Constitution Article 4, Section 7,

Par agraph 11, any | aw concerni ng nuni ci pal
corporations fornmed for | ocal governnment or
concerni ng counties shall be liberally construed
in their favor.

O course that argunent applies in
this case, as well as it did in the other. Ccean
City urges this Board to refer Ocean Wnd's
petition to the O fice of Adm nistrative Law to
contest the case under N J. S A 52:14F-1, et seq.,
for hearing and di sposition.

All three factors set forth in the
case of Board of Education of the Upper Freehold
Regi onal School District versus State Health
Benefits Conm ssion, 314 NJ Super 486, Appellate
Di vi sion 1998, are present in this natter as they
were in the prior case.

This hearing is required by statute.
The hearing will result in adjudication concerning
rights, duties, obligations, privileges, benefits
or other relations, and the hearing invol ves
specific parties, rather than a | arge segnent of
t he publi c.

Additional ly, discovery is required
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in this natter. Ocean Wnd is focused on its
preferred route to cross Ccean City's beach,
across the barrier island itself, and Ccean Cty's
and Cape May County's wetl ands.

They have di sm ssed the alternate
routes, including the route through G eat Egg
Har bor I nl et. Ccean City, Cape May County and the
public have a right to know why the alternate
routes have been di sm ssed.

In the absence of factual support for
its clains that the alternate routes have the
chal |l enges that Ocean Wnd clains, the Board
shoul d consider the possibility that these reasons
are pretextual, and that Ccean Wnd is sinply
pur sui ng the easi est or | east expensive route to
its own benefit and to the detrinent of the Cty,

t he County and the public.

The | ack of discovery in this process
may undermne its legitimacy in the eyes of the
publi c. In sone respects this process may be
anal ogous to cases under the Em nent Donmi n Act,
where no or extrenely limted discovery is
permtted.

However, consi deri ng whet her

di scovery should be required, the Board shoul d
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treat this matter in the sane way it treats other
matters which cone before themin the Mini ci pal
Land Use Law, where the sane standard of
reasonably necessary is applied.

As the Gty argued with respect to
the first Ocean Wnd petition, Ocean Wnd has
failed in its burden to establish that it's
proposed route cutting a swath across the w dth of
Ccean Gty and through Cape May County with a
backhoe i s reasonably necessary.

OCcean City requests that the BPU
carefully consider the Great Egg Harbor route as
an alternate route to the BL England facility, and
conpel Ocean Wnd to provi de evidence as to why
that alternate route i s not being pursued.

Expert testinony is nowrequired to
poke holes in Ocean Wnd's argunent about the
chal | enges which caused it to dism ss the G eat
Egg Harbor route. The two routes seemto be
conpar abl e, the route through G eat Egg Harbor and
t he route through Barnegat Bay as an underwat er
route that presents chall enges.

However, not hing that cannot be
overcone, as they have overcone those chall enges

in the Oyster Creek project. The inlet is of
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sufficient width to accommodate this route, as can
be readily seen, wi thout inpacting the burrow ng
area in the Ccean Gty shore.

Restriction of other vessels during
construction in this wde inlet does not equate to
cl osure of the inlet, as Ccean Wnd woul d have you
bel i eve. Navi gati on woul d conti nue during the
tenporary period of construction as it did when
the Ccean G ty-Longport Bridge was construct ed.

They tal k about disturbance of
shell fish habitat. WlIl, that can be addressed by
nonetary contri butions to the NJDEP s dedi cat ed
fund for Shellfish Habitat Mtigation and
Restoration, pursuant to NNJ. A C. 7:7-9.2. This
is done on a regul ar basi s.

And as noted before, Ocean Wnd's
claimthat the two historic bridges which could be
I npacted by the Great Egg Harbor route is just
si mply i naccurate. The overwhel m ng benefit of
the Great Egg Harbor route is the utter | ack of
di sturbance to the citizenry of Ocean GCty, Cape
May County, and the public in general.

The City's pristine beach and
wet | ands and the County wetl ands woul d not be

excavat ed or di sturbed. The streets woul d not be
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opened. Ccean Gty would still bear the aesthetic
effects of this project, but that's not before
t hi s Boar d.

However, the Island and the County
woul d not be defaced, and the activities of the
peopl e on the Island and the County woul d not be
I nt errupt ed.

Wt hout evidentiary support for its
rejection of the Great Egg Harbor route and the
ot her routes, how can this Board eval uate
(inaudi ble)? If there's another route how can
this be determined to be reasonably necessary?

The chal |l enges cited by Ocean W nd
appear to have been overcone in the Oyster Creek
proposal. Could the strategies utilized to reach
the Oyster Creek station be inplenented in the
Great Egg Harbor Inlet? 1If so, why is OGcean W nd
i nsisting that the proposed route is reasonably
necessary?

| agree with M. Ei senstark. The
questi on before the Board is not whether the route
t hrough Ccean City is the easiest, fastest, | east
expensi ve. The Board is to detern ne whet her
(1 naudi bl e) . But not reasonable, that's not the

I nqui ry before you. It's reasonably necessary.
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If there's nore than one route, then
goi ng through Ccean Gty is not reasonably
necessary. And Ccean Wnd has not given any
i nformati on about alternate routes to nake a
det erm nati on.

Until Ocean Wnd explains why the
Great Egg Harbor route was rejected, and expl ai ns
how t he obstacl es upon which it bases its
rejection of the Great Egg Harbor route and ot her
routes are different than those that evidently it
believes it can overcone in the Oyster Creek
project, this Board cannot be certain that Ocean
Wnd is not arbitrarily abusing the power that the
2021 anendnent granted to it.

The Board shoul d not make a findi ng
until the proposed route is denonstrated to be
reasonably necessary. GCcean City concurs with and
shared the argunents nade on behalf of Cape My
County.

The idea of bifurcating the Board's
deci sion, allow ng sone of the permttees to go
forward wi thout granting the easenents, is a good
suggesti on, one which we hope that the Board w ||
t ake seriously.

The record before you is deficient.
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Ccean Gty asks the Board to either bifurcate its
deci sion, as M. Donohue suggested, or deny the
petition. And the Board (inaudible). The Gty
requests that the Board refer this petition to the
Ofice of Adm nistrative Law.

Thank you.
PRESI DENT FI ORDALI SO Thank you very
much for your comments.

| will now invite Upper Township's
attorney to state their appearance and give their
st at enent .

MR. MALEY: Good nor ni ng. Ji m Mal ey
on behal f of Upper Township. And Upper Township
does not have an affirmative statenent to nmake, we
just reserve for any rebuttal.

PRESI DENT FI ORDALI SO Very good.
Thank you, sir. Il will now call upon Rate Counsel
to state their appearance and to nake their
st at enent .

MR. LI PMAN: Good norni ng, President
Fi ordal i so and Comm ssi oners. Bri an Li pman of the
New Jersey Division of Rate Counsel. It's going
to be hard to follow that | ast argunent and be
succinct, but 1'll do ny best.

The i ssue before the Board today, as
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you know, is whether the requested easenent is
reasonably necessary for the construction or
operation of the qualified w nd project.

And it's inportant again to renenber
what's not in front of the Board today. O fshore
windis not in front of the Board. Were w nd
turbines will be placed is not in front of the
Boar d. It's just this route, whether it is
reasonably necessary.

Rat e Counsel sees two problenms wth
the Board making this decision at this tine.
First, it's the procedural posture in this case.
Because of that the decision has essentially
al ready been made.

In the Ccean City matter the Board
found that the requested easenents were reasonably
necessary. I n doing so they eval uated the exact
sane route that's in front of the Board now.

As we expl ai ned then, bifurcating
t hese two requests | eaves out anyone partici pating
solely in this case. The Ocean Gty order cane
out the day before the public hearing in this
matter, before witten public coments were fil ed,
and before obviously this oral argunent.

The result was that nmany peopl e,
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menbers of the public, were confused at the public
hearing for the natter, since the COcean Gty order
was i ssued that day before. They questi oned why

t hey were even attending a public hearing for

t hi ngs that they perceived to have al ready been
deci ded.

Bi furcating the two nmatters confused
the public, and it al so nade t he overal
procedural process of these matters nore opaque.
Moreover, as a result of deciding in favor of the
Ccean Gty matter, it's virtually inpossible for
the Board to rule against the petition here.

To do so would likely have to
overturn the Ccean City order, an extrenely
unl i kely outconme. Thereby, deciding the Ccean
City before hearing fromthe parties here, the
Board has essentially deprived the parties in this
matter the ability of being heard.

The second problem we see is the
record in this matter. W believe the record is
fundamentally flawed. There's a petition before
t he Boar d.

The parties were not afforded the
opportunity to ask for discovery regardi ng that

petition. The parties were not afforded the
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opportunity to cross-exam ne the w tnesses
supporting that petition.

Essentially the Board has before it a
petition, and no party, including Board Staff, has
had the opportunity to properly determine if it's
accurate, credible or conpl ete.

| would note that M. Ei senstark
referred briefly to rebuttal testinony that was
filed by Ocean Wnd. There was no chance to ask
anyt hing, either informal or otherw se, on the
rebuttal testinony.

And it's disingenuous for the Board
to then state that no person had evi dence opposi ng
the petition. How coul d they? Due process serves
two essential purposes. To ensure that every
party has the opportunity to be truly heard, and
to give the decider of fact the confidence that
t he evidence before it is viable.

Here neit her has been acconpli shed,
and sinply due process has not been afforded.
Utinmtely the Board nust determ ne that this
easenent is reasonably necessary.

This is a higher bar than a sinple
em nent domain case, which requires only

necessity. Reasonabl e was added to the statute
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and it nust have neani ng.

Reliance fromthe em nent donain
statute is m splaced and has |l ed to a process
where the parties, the public, and frankly, the
Board has been deprived of a full record upon
whi ch to base a deci si on.

Rat e Counsel will not, because we
cannot take a position on this petition. I am not
happy with this conclusion. And frankly the Board
shoul d not be either.

The sinple fact is that Rate Counsel
does not have sufficient information to reach a
reasonabl e deci si on. It is unclear to Rate
Counsel how the Board does either. Thank you.

PRESI DENT FI ORDALI SO Thank you,
Di rect or Lipnman.

And t hank everyone who has made a
statenment thus far.

At this tinme | would like to invite
the nine participants to place their appearances
on the record. It's ny understandi ng that Counsel
may be representing a nunber of these
muni ci palities.

So we're going to approach this, wth

your permssion, a little bit differently, and ask
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the attorneys to state their appearance and
i ndicate the nunicipalities they are representing,
if it's nore than one.

So if you would start stating your
appear ance, pl ease?

MR. BALDI NI : | "' massum ng you're
talking to ne. And thank you, M. Chairnan.

My nane is Paul J. Bal dini. "' m an
attorney, I'mlicensed in the State of New
Jersey. And | do represent nine nunicipalities
before this Board, as | have done.

PRESI DENT FI ORDALI SO So you are
representing all nine?

MR BALDI NI : Yes, sir, | am

PRESI DENT FI ORDALI SO Okay. Very

good. The floor is yours, sir.

MR. BALDI NI : Thank you, sir, |
appreci ate that. | also wish to thank the entire
board of the BPU for |listening to these comments.

| am here on behalf of nine Cape My
County municipalities. These nunicipalities
sought intervention status and were deni ed the
opportunity to intervene.

So it is clear, | am here on behalf

of the Gty of Sea Isle, Dennis Townshi p, Lower
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Townshi p, the Borough of Aval on, M ddle Townshi p,
t he Borough of WI dwood Crest, the Borough of

St one Harbor, the Gty of WIldwod, and the Cty
of North W dwood.

Col l ectively | represent the
overwhelmng majority of residents who reside in
Cape May County and wll be affected by the
deci si ons of the Board.

At the outset, the nmunicipalities
specifically reserve the right to chall enge any
and all approvals granted to GCcean W nd pursuant
to this process.

The municipalities feel the Board
does not have authority to nove forward with
this. The County has | aid out nunerous argunents,
and I will not repeat those here before the Board.

But | do reserve all rights to these
nine nmunicipalities, including the right to appeal
and chall enge the decision to deny I ntervenor
status to these nmunicipalities. By participating
in these proceedi ngs we are not wai ving any
ri ghts.

Turning to consideration of Ccean
Wnd's petition seeking authority to obtain an

easenent over both Ccean Gty and County property,




© o0 ~N oo o b~ w N

N N N N N N N N N T o i e e
oa A~ W N P O © 00 N oo 0o~ w N -+ O

61

there are a nunber of considerations. Sonme of the
consi derations are specific to each municipality,
and sonme are general to all nine municipalities.

Under the statute N. J.S A 48:3-87.1,
one nmust keep in mnd that this is a new statute,
whi ch has never before been used. As such, it is
absolutely inperative that all municipalities and
all stakehol ders be involved in the process.

The rul es being nade by the BPU as
t he BPU goes through the process will, in the
future, affect all nine nmunicipalities, yet they
have been effectively shut out of the process by
t he BPU.

Deci sions to be made by the BPU are
deci si ons that inpact hone rule and underm ne the
| egiti macy of the process. Heretofore, these
deci sions were made by el ected officials and the
af fected conmuni ti es. They w Il now be nade by
t he BPU.

| have been specifically inmmobdest not
to address the legitimate and i nportant issues of
resi dents of Cape May County, such as danage to
fragil e beaches, wetl ands and ot her protected
| ands, inmpact on tourism the fishing industry or

envi ronnent al danage to birds and whal es. So be
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But these towns go on record as
calling out what is happening. The Cty of Sea
Isle City is imedi ately adjacent to Ccean City
and directly inpacted by the easenent sought.

If there is a way to deliver the
energy to its final inland destination that does
not run through the beaches of Ccean Cty or the
County access roads to Ccean Cty, then such
shoul d be the preferred route.

The Great Egg Harbor route is a
reasonabl e route. It avoids roads travel ed by and
on the residents of Sea Isle Cty.

Keep in mnd that Sea Isle Gty send
its children to Ccean City Hi gh School. The
residents of Sea Isle City drive those streets
every day. They will be directly inpacted by the
deci si ons nade by the BPU.

The reasonabl e route of going through
Ccean Gty and along the County road nay be
reasonable to the BPU, but is not reasonable to
the residents of the City of Sea Isle City.

Denni s Townshi p bei ng an inl and
conmunity has concerns over the way the route is

selected, wwth no financial disclosures by Ccean
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W nd. Yet requests fromthe County and Ocean City
have been i gnor ed.

The rush to nove forward w th taking
of land wi thout the required Environnental | npact
Statenents is particularly troubling to Dennis
Townshi p.

Dennis is a rural community wth
| arge sections of environnentally protected and
sensitive lands. To transverse these | ands when
there are other nore viable routes available is
di sconcerting to the residents of Dennis
Townshi p.

Lower Township is a conmunity i n Cape
May County that has both oceanfront beaches and
Del awar e Bay beaches. The cavalier approach to
taking a land from Ocean City which is sensitive,
which is sensitive land, is a huge concern to
Lower Townshi p.

As future w nd devel opnent occurs in
the Atlantic Ocean and OCcean W nd proceeds sout h,
there will be argunments by Ccean Wnd to not only
traverse Lower Township's pristine beaches in the
Atl antic Ocean, but for sone residents its
pristine beach al ong the Del awar e Bay.

The process of the taking and the
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I mpact upon environnentally sensitive land is
extrenely inportant to the Townshi p of Lower
Townshi p, and directly affects its residents.

If the easenent in taking is provided
agai nst Ccean City, then is Lower Townshi p one of
the next comunities to suffer such a fate? |If
so, why aren't they at the table as stakehol ders?

The Borough of Avalon is imedi ately
adj acent to the City of Sea Isle City, and also in
the line to have Ccean Wnd place windmlls
directly east of the community. This would be
Phase 2.

Aval on is a vacation town wth sight
of the wnd farm being detrinental to
vacationers. Quite frankly, this goes w thout
sayi ng.

PRESI DENT FI ORDALI SO If I may just
interrupt you for a nonent? W' re addressing the
transm ssion |lines, not the |ocation or the
position of w nd turbines.

MR. BALDI NI : Thank you, sir. And I
under stand that you' re now suppressing ny right to
be heard here today. | understand that, | accept
it.

But understand that this Cty of, in
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this case Avalon, wll not stand by idly while
their opportunity to be heard is transversed. So
that we are clear, | reserve all rights relative
to these communities to be heard. Thank you, sir.
PRESI DENT FI ORDALI SO I am not
suppressi ng anyone's right to state their
opi ni ons. | did at the beginning of this
proceedi ng i ndi cate that the argunents woul d be
directed specifically to the transm ssion |ines
and their | ocation.
MR. BALDI NI : | remain with ny
objection, sir. And so be it.

"1l turn to M ddle Townshi p, since
Aval on has been suppressed. M ddl e Township is an
inland community simlar to Dennis Township, with
much protected pristine infrastructure.

M ddl e Township is al so concerned
about the process, and in an effort to utilize the
process it involves all elected officials. One
can hardly say that a reasonable road or a
reasonable route is a route in which no el ected
of ficials have a say.

So from M ddl e Townshi p's
per spective, the very process is tainted and fails

to provide for appropriate input from affected
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muni ci palities.

M ddl e Townshi p al so supports the
i dea of using the Great Egg Bay Harbor route and
bypassing OGcean City and the County road. This is
t he reasonable route. Quite frankly, the najority
of Cape May County residents understand that to be
t he reasonabl e route, even if Ccean Wnd does
not .

The Borough of WI dwood Crest is al so
a beach-front community, which faces the sane
probl ens that Ocean City faces, that Sea Isle
faces and that Aval on faces.

The Borough is a small comunity
whi ch depends greatly -- | will stop after naking
this statenent, M. Chairnan -- depends greatly on
tourismand i nflux of sumer residents. The
i nplications are cl ear.

So again, | wll not go into the area
you asked ne not to go into. But | reserve the
rights on behalf of the Borough of WI dwood Crest
as well, as all nine nunicipalities.

The Borough of Stone Harbor is
wat chi ng the process and recogni zes the risks to
residents and visitors of the Borough, as Stone

Har bor vi ews the process which is unfol ding.
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The Bor ough of Stone Harbor has no
reason for the preferred route to go through
pristine beach-front property and al ong the County
road when there is an alternative route in G eat
Egg Har bor.

The BPU is requested by this
muni ci pality to take a closer | ook at what is a
preferred route and what is a reasonably preferred
route, and request that the Board take appropriate
action to protect the beach-fronts and protect the
County rights-of-way.

The Cty of WIldwood and the Cty of
North WI dwood are oceanfront conmmunities
I medi atel y adj acent to each ot her.

These communities face the sane
i ssues as the Borough of WI dwood Crest faces, and
opposes the preferred route offered by Ocean W nd,
and supports Ccean City in its efforts to nove the
preferred route to the G eat Egg Har bor.

The communities inplore the BPU to
listen to Ccean City and listen to the County and
listen to the elected officials, so that the BPU
can performits function of allowng for a
transparent and open process, at the sane tine

ensuring that Ocean Wnd is able to nove forward
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wth its project in an environnentally sensitive
and appropriate fashion.

| also note it is clear fromthe
record that not only the County of Cape My, but
al so Ccean City, have repeatedly reached out to
Ccean W nd. | heard the comments of Ccean W nd
that their offer renmai ns open.

It is nmy suggestion that Ocean W nd
shoul d be nore proactive. Sit down with the
County, sit down with Ccean City, and find a way
to resol ve these outstandi ng i ssues.

The st akehol ders want to speak to
OCcean Wnd, Ocean Wnd should be open and
transparent in the way it deals wth the
muni ci palities and the County.

The nunicipalities are further
concerned that the proposed installation along the
County road limts the County's ability to instal
addi ti onal drai nage or ot her underground
facilities due to proximty regul ati ons.

As testified by the County engi neer
at length before the Board, this is a problematic
process. Perhaps equally troubling is the fact
that OCcean Wnd has failed to address the inpact

of the need for elevated infrastructure in the
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near future due to gl obal warm ng.

So quite frankly, the point of that
is that if these roads becone i nundated and it
causes problenms in raising that and protecting
t hese nmunicipalities, then using the G eat Egg
Har bor route woul d have been the reasonabl e route
and woul d not be i npacted by gl obal warm ng or
climate change or rising tides, as the beaches and
as critical infrastructure |eading in and out
Ccean Gty will be inpacted.

Finally, the record is devoid of any
cost analysis as to the alternate routes
consi dered by Ocean Wnd. Although noney is not
the only factor, the boroughs and the towns are
sensitive to the fact that financi al
consi derations cone into place for everything.

So if we find that the costs are not
prohi bitive but differential, then the reasonabl e
route should be Great Egg Harbor, as requested by
Ccean Gty, and not through its beaches and its
County roads.

| thank you for listening to these
comrents. And | hope you have a good day, sir.

PRESI DENT FI ORDALI SO | appreciate

your comments, sir. Thank you.
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Now I wll invite the parties and
I ntervenors to nake any rebuttal statenents,
should they wish to do so. Il will call on the
parties and Intervenors in the sane order as
bef or e.

Ccean Wnd, you nay proceed to make
your rebuttal statenent, if you have one.

MR. El SENSTARK: Yes. Thank you,
Presi dent Fiordaliso. Gegory Eisenstark again on
behal f of GCcean W nd. | do have a bit of
rebuttal. "1l try to keep it short in the
interest of tinme 'cause we' ve al ready been goi ng
for quite a while.

Let ne respond first to sone of the
argunents that Counsel for the County made. The
County's main objection seens to be to the statute
itself that allows, gives the Board jurisdiction
over this petition.

And again, the County repeated the
phrase, stand in the shoes of elected officials,
many, many tines. The fact is under state | aw,
all rmunicipal authority derives fromstate
| egislature. So that's Nunber 1.

Secondly, it's clear in many, nany

different contexts, including a public utility
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context, that the | eqgislature nay enpower the BPU
t o supersede nunici pal or County approvals where
the statewide interest in public utilities, or in
this instance in offshore wind projects, is

par anount to | ocal interest.

In fact, that's the very reason that
the BPU has had jurisdiction to overrul e munici pal
and county determ nations with respect to | ocal
zoning and siting approvals, since literally the
turn of the last century.

And it's the very reason why these
| egi sl ati ve anendnents to ONEDA wer e necessary
here, to essentially give the Board the power to
override munici pal objections or County
obj ections, where the interests of the state and
the citizens as a whol e should be paranmount. And
| submt that that applies here.

The law is clear that the Board, that
the | egi sl ature may enpower the Board, or other
state municipalities, to do just what it has
enpowered the BPU to do here.

Briefly, the County nade an ar gunent
that it didn't, couldn't or wouldn't consent to
the DEP permt applications because it didn't feel

that it was conpetent to review the docunents, and
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didn't have the expertise or know edge to sign the
certification.

Wth all due respect, private
property owners, nunicipalities and counties sign
t hose DEP certifications every week of the year.
I"msure the County has a county engi neer, he
filed testinony in this case.

Wiy they felt they couldn't ask for a
copy of that, review them and get confortable with
them is beyond ne. But with all due respect,
that's a bit of a weak argunent.

Ccean Wnd would be happy to share
t hose docunents with the County, would have been
happy to share themif they asked for them would
have been happy to sit down with them and expl ai n
themif they needed assi stance.

But that's a fairly standard part of
the BPU permtting process, that nunicipalities
and counties engage in all of the tine.

Again, | won't go into a | ot of
rebuttal to the County's argunent about the
applicability of the Em nent Domain Act for one
prinmary reason, the County nmade those argunents in
its earlier notion to dismss.

W replied and responded to themin a
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| engthy legal brief. And the Board has deni ed the
County's notion and rejected all of those
ar gunent s.

That i ssue has al ready been deci ded
in this case, and the Board sinply deci ded here
again at the end of the case, quite frankly, that
t he process that the OWEDA anendnents | ay out for
the acquisition of easenents by condemati on are
cl ear.

The process starts with the BPU.

Once the BPU, if the BPU approved, gives the
authority for the offshore wind project to go
forward, then there's a process that's set forth
in the statute concerning the recordi ng of the
property interest, and then the determ nation of
t he appropri ate conpensation if the parties can
agree to it.

There's no due process i ssue here.
VWhat the project has done and what the Board did
in the OGcean Gty case, and what we're asking the
Board to do in this case, conplies with state | aw
in all respects.

Finally, both the County and Ccean
Cty nmade a nunber of comments suggesting that the

route selection process was insufficient. Again,
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you know, |I'm not going to bel abor the point, but
there's extensive witten testinony in the record
of this proceedi ng.

Ccean Wnd has filed direct and
rebuttal testinony explaining the route sel ection
process, explaining in detail the alternate routes
t hat were considered and why those routes were
ultinmately not pursued, including the G eat Egg
Har bor route that a nunber of parties have spoken
in favor here today.

So for the parties to cone and argue
that there's been no analysis of alternate routes
iIs simply not true. And I'll just direct the
Board to | ook at OCcean Wnd's testinony in this
case where that analysis is provided.

Finally, a brief response to comments
that a few parties have made, the County and |
believe the non-municipality Participants just
made, that there may be future changes to road
structures or to a bridge, or that the DEP or the
f ederal gover nnent nay change part of the project
on revi ew.

That's just speculation. There's no
evidentiary basis in the record to sustain that.

It's pure specul ation of Counsel. A |lot of things
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may happen.

But we're here today, we need to nobve
forward with the project. W've made a record
before the Board on the easenents that we're
seeki ng and the consents that we're seeking.

And you know, who knows what's goi ng
to happen in the future, five, ten, 40 years from
now? All of that is just speculation. And it's
no basis for the Board to wait, none of that is
any factual or evidential basis for the Board to
bi furcate this proceeding and only give the permt
consents but hold off on the easenents.

W need to go forward now. That's
the position Ocean Wnd is taking. The record is
conmpl et e. It's ripe for the Board to nake a
deci sion. And we encourage the Board to do so.

That's all | have on rebuttal,

Presi dent Fiordaliso, and |I thank you.
PRESI DENT FI ORDALI SO Thank you.

| now invite Cape May County to make
its rebuttal statenent, if they have one.

MR, DONCHUE: Thank you, sir. I
appreciate it, and | appreciate the Board's tine
and attention, | really do.

First of all, the County joins in the
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argunents made by Ccean City, by Rate Counsel and
by the | ead Counsel for the nine municipalities.
W would reiterate all of the argunents we've
submtted so far. We re-up here.

Not to bel abor them interesting that
the argunent is that the County is a creature of
the state and therefore the elected officials
don't matter. I"mnot sure it's exactly what M.
Ei senstark's saying, to be fair, but it's sort of
how it cane out.

That can't be a reasonabl e position
to take. El ected officials do matter, the voters
do nmatter. The fact that they entrust these
el ected officials wwth these types of deci sions,
that matters.

Ocean Wnd argues that the body of
law with regard to the Muinicipal Land Use Law and
the authority of the Board in that context should
over | ay OANEDA cont ext. Maybe that's a reasonabl e
ar gunent .

But that has not been tested in any
court. There is nothing, there's no jurisprudence
to tell us that applies, that that nmnakes sense,
that 1s how the | aw woul d be i nterpreted.

And as | indicated previously, and
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certainly not telling nenbers of the Board
anything they don't already know, every deci sion
here is a matter of first inpression, will have a
| asti ng i mpact on every nmunicipality, every
county, that mght ultimtely be affected by w nd
projects. Those are pretty heavy anbiguity issues
and they shouldn't just be dism ssed out of hand.

In ternms of signing the
certification, just because so many peopl e sign
t hose w t hout thinking, doesn't nean the County is
conpel l ed to sign w thout thinking.

And we appreciate the adm ssi on that
OCcean Wnd did not supply all of the underlying
docunent ati on that would have all owed the County
to do their own anal ysis.

And again, Ccean Wnd seeks to engage
i n burden shifting and put the burden on the
County. That was their burden, not ours. Just as
it's their burden to provide detail ed and conpl ete
and specific requests, as the Board will see in
our subm ssions or has seen al ready, requests that
we got literally contained in letters the
par ent heti cal phrase, if required, and a whol e
list of things that Ocean Wnd said, well, we need

your consent for this if required.
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The burden shouldn't be on the County
to determine what's required for the project, that
shoul d be on the project. The project should have
to cone and say precisely, specifically, this is
exactly what we need and we need your consent.

How can anyone consent to sonething
when sonebody says, hey, | need your consent to
this, if it's required? WIlIl, how do we know it's
requi red? That's your job, not ours.

No one has argued that there's been
no analysis of alternate routes. W' ve argued
t here has not been substantial and conpl ete
anal ysis. And nost inportantly, as Rate Counsel
poi nted out, there's not been any tested anal ysis,
because we weren't afforded the opportunity for
di scovery and cross-exani nati on.

So what's cone before the Board is a
one-si ded argunent. It is not contested. It has
not been subjected to scrutiny. It has not been
subj ect to cross-exam nation, none of that has
happened in this proceedi ng.

As we have argued i n our paper
subm ssions, all that is contrary to
adm ni strati on procedures and procedures that are

supposed to be enployed in this type of petition




© o0 ~N oo o b~ w N

N N N N N N N N N T o i e e
oa A~ W N P O © 00 N oo 0o~ w N -+ O

79

pr oceedi ng.

And it is not speculation in terns of
wet | ands and all these other environnental issues,
it's not specul ati on. It's very infornmed,
educat ed, reasonable inferences that are typical
in this type of proceeding.

So with that, | thank the Board for
your attention and your tinme this norning. And |
yield back, M. President. Thank you.

PRESI DENT FI ORDALI SO Thank you for
your comments, sir.

| nowinvite the Cty of Ccean Gty
to nake its rebuttal statenent, if they have one.

M5. MC CROSSON: Thank you. M.
Donohue has covered all the points that | would
make on behalf of Ccean City. Rat her t han repeat
them 1'd |like to adopt his argunents that he made
I n response or in rebuttal.

And al so, Ccean Cty would al so adopt
the positions taken by Rate Counsel and Counsel
for Participant nunicipalities which were nade
after our argunent.

| have nothing further. Thank you.

PRESI DENT FI ORDALI SO Thank you.

| now invite Upper Township to nake a
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rebuttal statenment, if they have one.

MR. MALEY: Thank you. On behal f of
t he Townshi p we don't have any comments. W're
good. Thanks.

PRESI DENT FI ORDALI SO Thank you,

sir. I now invite Rate Counsel to nake any
rebuttal statenment, if they have one.

MR. LI PMAN: I'"l'l be extrenely
brief. | just want to point out that the

argunents you' ve heard show that there's still
factual disputes, that a proper hearing with
proper ability to cross-exam nation, discovery,
etc., would have resol ved and provi ded a robust
record fromwhich the Board can nmake its ultinmte
det erm nati on.

Thank you.

PRESI DENT FI ORDALI SO Thank you,

| want to thank everyone who has

participated today. This is an inportant issue

and one where transparency is extrenely inportant.

Il wll now ask nmy coll eagues if they
have any questions or comments they wi sh to nake
at this tinme?

CAOVM SSI ONER GORDON: Pr esi dent ,
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Conm ssi oner Bob Gordon here. | just want to
thank all of those who nmade their presentations
today. And | assure you that the Board will be
reviewi ng that information very carefully. Thank
you.

PRESI DENT FI ORDALI SO Thank you.
Anyone el se would |i ke to nake a statenent or have
any questions?

COW SSI ONER HOLDEN: Pr esi dent
Fiordaliso, | would |like to assure all the
partici pants and all the Intervenors and the
parties that we have, we take all testinony, all
of the volum nous information that's been provi ded
tous in all of the situations, into
consi der ati on.

And shoul d al so note that nmany of us
on the Board have been el ected officials and have
years of experience in Land Use Law, as well as
what we have to take into consideration, what the
| egi sl ature has deened necessary for the utility
Board. Thank you.

PRESI DENT FI ORDALI SO Thank you.
Anyone el se?
MR CHRI STODOULOU: M. President, if

I can have a few words?
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PRESI DENT FI ORDALI SO Sur e.

MR, CHRI STODOULQOU: Thank you. And
t hank you everyone, really, for the very
informative infornmation, not just fromtoday's
testi nony but fromthe witten testinony that are
we are revi ew ng.

And | just want to assure everyone
that the entire Board takes this natter very
seriously. And as ny coll eagues have nenti oned
already, we will take every bit of information
given to us to make the nost infornmed and far
reachi ng deci si ons that we can.

So thank you all very nmuch. And
pl ease rest assured that we will do a very great
j ob on everyone's behal f.

PRESI DENT FI ORDALI SO Thank you.
COWM SSI ONER SOLQOVON: Pr esi dent
Fiordaliso, | also have sone comments to nake, and
I also want to ask Counsel if they can clarify
sone other points with respect to the standard,
t he reasonabl eness standard t hey're suggesti ng.

One, that we consider Minicipal Land
Use applications over the Em nent Donain
st andar d. s that the argunent that is being

made? | guess this is Counsel for Cape May.
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PRESI DENT FI ORDALI SO Counsel for
Cape May?

MR, DONOHUE: Yes, thank you.
Comm ssi oner Sol onon, if | understand your
question, ny argunent is the Minicipal Land Use
sort of roadbl ock that sonetinmes get thrown up,
that the Board has authority and has had for a
very long tine to sort of make decisions for the
benefit of the broader community, right, instead
of a narrow conmunity.

The argunent is that the body of | aw
shoul d apply here and be | ooked at by the Board.
But this does not involve Minicipal Land Use in
any respect. It's a brand new statute, and
whet her or not that makes sense the Board w |
have to determ ne, and maybe ultimately a court.

Qur argunent in terns of the Em nent
Domain Act is that the law is clear that
essentially the due process in this proceedi ng has
to mrror the due process there.

It doesn't have to adopt the entire
Em nent Domain Act, although | should note a
portion of it is specifically incorporated by
reference in ONEDA.

But that flavor, so to speak, of due
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process isn't part of this proceedi ng. So if the
taking is to be effectuated, the condemmee shoul d
be entitled to those rights that exist there.

As Rate Counsel pointed out, | think
it was Rate Counsel, it's a |limted process. It's
alimted process in terns of discovery.

It's designed to hopefully have the
parti es confer beforehand, which is why we spend
so much tine tal ki ng about that appraisal
requi rement, a 90-day period after that's provi ded
to try and talk these things out. That due
process was not afforded here.

So our argunent is not necessarily
t hat the byl aw of Munici pal Land Use interfaces
with BPU s obligations doesn't apply at all, we
just don't know. W don't know that and | feel
for the Board, because there's no jurisprudence to
gui de you.

Qur argunent is that because a taking
Is being effectuated, the law is clear that that
due process protection, things that woul d
typically be afforded, has to be afforded here.
Does t hat answer your question?

COW SSI ONER HOL DEN: Yes. So you're

saying that there needs to be nore broadly a | ook
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at in terns of due process requirenents under this
proceedi ng, our proceedi ng?

MR DONOHUE: Yes, yes. Yes,
Comm ssi oner.

COW SSI ONER HOLDEN: So
additionally, things wwthin the record, | think it
was Rat e Counsel was suggesting, are m ssing from
the record for us to consi der because of the
application that we've nade with respect to due
process?

VR,  DONOHUE: | would say, not to
bel abor it, but I would echo what Rate Counsel
argued, and we've argued this in our subm ssions,
t hat that process of discovery and
cross-exam nation is designed to create that
robust record, that tested analysis, rather than a
one-si ded anal ysi s.

So that the Board can | ook at that
and say we are confident that we have a very
robust record, that the opinions of the
petitioner's experts have been tested, and subject
to a real thorough analysis. The questions have
been asked and the parties have been afforded the
opportunity to cross-exam ne and ask those

questions so that the record is conpl ete.
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And as Rate Counsel pointed out, an
argunent we join in and others joined in, that
hasn't happened here. So yes, correct,
absol utely, that would be part of the due process
that we're tal ki ng about.

COW SSI ONER HOLDEN: That woul d go
to, | think it was the | ast proceedi ng we had,

t hough it hasn't been brought up nuch in this
proceedi ng, in |ooking at the cost for an issue,
the preferred route. Well, that's not

determ nati ve on which route is sel ected.

That 1s sonething you would say we
are entitled to have provided to the Board for
consi deration and to probe as part of this
pr oceedi ng. | s that what you're suggesti ng?

MR DONOHUE: Yes. In fact, we, as
the County, in response to the petition have the
| uxury of having Rate Counsel, right, that's
i nvol ved i n these proceedi ngs, who's pointed that
out with trenendous expertise and very well
argued, that those anal yses have not been
presented either.

Cost is a factor, but it's not the
controlling factor. Ri ght? But we don't know,

again, it's sonething we just don't know because
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all the other potential routes have not been
subject to that anal ysis.

There's been no presentati on on those
questions to say, the Egg Harbor route is great,
hypot hetically, but it's going to cost an extra
$150 mllion.

W don't know. Right? W don't know
if it is denponstrably so nuch nore expensive to go
that route that it would not then be reasonabl e,
right, under the reasonably necessary anal ysis.

So yes, that is an argunent that was
made consistently during the Ccean Gty proceedi ng
by Rate Counsel and in this proceeding that we
have j oi ned.

COW SSI ONER HOLDEN: That's all |
have at this tinme. Thank you. | didn't know if
anybody el se wanted to speak to the things that |
rai sed, but thank you.

PRESI DENT FI ORDALI SO Thank you,

D anne. I think it's worth nentioning that, and I
mentioned it at the beginning, the transparency is
extrenmely inportant. And as Conm ssioner Hol den
menti oned, nmany of us or sone of us have been

el ected officials. And we certainly understand

fromthat perspective what |ocal nunicipalities
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encount er.

| think we have to keep in m nd, and
|'"msure those who have a | egal background
understand this, the only authority the Board of
Public Utilities has is what is given to us by
elected officials. And those elected officials
conprise the | eqgislature.

So | think that that's an i nportant

factor to certainly keep in m nd. | think it's
al so inportant to keep in nmnd -- and | don't have
any questions, | think all of the attorneys

presented their cases well.

And we wll, as one of ny coll eague
menti oned thoroughly go through all of the
information, witten infornati on we've gotten from
st akehol ders, information fromour first gathering
and certainly fromthese oral argunents, to cone
to what we believe is in the best determ nation
for the communities of Cape May and for the entire
State of New Jersey.

That's our charge. And we take this
very, very seriously because it's a serious
matter. W understand that. So if you |l eave with
not hing else in mnd, know that we take your

conments and your oral argunents and all of the
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ot her testinony we've received very seriously.

And it's reviewed. And sonetines it
takes us a while to cone to a decision. All of
you have been given the opportunity to present
your oral argunents.

And now that the parties and
I ntervenors have al so been given the opportunity
for rebuttal statenents, | wll conclude this
meet i ng.

Pl ease be advi sed that no fornal
action will be taken today on this matter. All
argunents and rebuttal argunents nmade today and
all recorded materials submtted under the docket
wll be taken into consideration.

The Board will take fornmal action on
the petition at a later date. And certainly
everyone will be apprised of that tinme frame once
It is determ ned.

| want to thank ny fell ow
Comm ssi oners. It is now, | have 10:58 a.m, and
this neeting is cl osed.

Thank you very much. Have a
wonder f ul day, everyone.

(The hearing is adjourned.)
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