© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

STATE OF NEW JERSEY
BOARD OF PUBLI C UTILITIES
DOCKET NO, QO22020041

PUBLI C HEARI NG

ORAL ARGUMENT IN THE MATTER OF
THE PETI TI ON OF OCEAN W ND, LLC,
PURSUANT TO N. J. S. A 48:3-87. 1(f)
FOR A DETERM NATI ON THAT
EASEMENTS ACROSS GREEN ACRES
RESTRI CTED PROPERTI ES AND
CONSENTS NEEDED FOR CERTAI N

ENVI RONMENTAL PERM TS | N, AND

W TH RESPECT TO, THE C TY OF
OCCEAN CI TY, ARE REASONABLY
NECESSARY FOR THE CONSTRUCTI ON OR
OPERATI ON OF THE OCEAN W ND 1
QUALI FI ED OFFSHORE W ND PRQJECT

DATE: FRI DAY, JUNE 24, 2022
TIME: 10: 00 a.m

BEFORE:
PRESI DENT JOSEPH L. FI ORDALI SO
COW SSI ONER MARY- ANNA HOLDEN
COW SSI ONER DI ANNE SOLOVON
COW SSI ONER UPENDRA J. CHI VUKULA
COW SSI ONER BOB GORDON
J. H BUEHRER & ASSOCI ATES
884 Breezy Caks Drive
Tons Ri ver, New Jersey 08753

(732) 295-1975




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

TRANSCRI PT of the hearing in the
above-entitled matter, said hearing bei ng taken
pur suant to Superior Court Rules of G vil
Practi ce and Procedure, by and before MARI BEL
SYPNI EWBKI , a Certified Court Reporter and
Notary Public of the State of New Jersey, held
VI A M CROSOFT TEAMS, on Friday, June 24, 2022

commencing at 10: 03 in the norning.
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ALSO PRESENT:

COZEN O CONNOR

BY: GREGORY EI SENSTARK, ESQ
ONE GATEWAY CENTER

Suite 910

Newar k, New Jersey 07102

STATE OF NEW JERSEY

Dl VI SI ON OF RATE COUNSEL

BY: BRI AN LI PMAN, ESQ., Director
140 East Front Street, 4th Fl oor
P. O Box 003

Trent on, New Jersey 08625

BOARD OF PUBLI C UTILITIES

BY: ANDREA HART, Board St aff
44 South dinton Avenue

Trent on, New Jersey 08625

McCROSSON & STANTQN, P. C

BY: DOROTHY F. M CROSSON, ESQ
200 Asbury Avenue

Ccean City, New Jersey 08226
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PRESI DENT FI ORDALI SO Before | say
anything, | just want to nake everyone aware of
the fact that neeting is being recorded. We do
have a recording -- a court reporter at her site
t aki ng everythi ng down so that the record is
conplete and wll be avail able for people to
Vi ew.

And, again, good norning to all of
you. My nane is Joe Fiordaliso and | amthe
Presi dent of the New Jersey Board of Public
Uilities and the presidi ng Conm ssioner for
t oday' s proceedi ng. Today we are here for the
Oral Argunent regarding the petition filed by
Ccean Wnd, LLC, for authorization to obtain
easenent -- easenents across Green Acres
restricted properties and consents needed for
certain environnental permts in and with
respect to the Cty of Ocean City, are
reasonably necessary for the construction or
operation of GCcean Wnd 1, Qualified O fshore
W nd Proj ect. Docket Nunber QO22020041,
N.J.S. A 48:3-87, grants the Board the authority
to nake a determi nation on this petition.

Si nce we have all of the

Comm ssioners of the Board of Public Utilities

J. H BUEHRER & ASSCOCI ATES
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on hand today, this proceeding is a Public
Meeti ng of the New Jersey Board of Public
Uilities.

Adequat e notice of this neeting has
been provided as required by the Open Public
Meeti ngs Act set forth in N.J.S. A 10: 4-6. To
date, we have the follow ng on the docket. On
February 3, 2022, Ccean Wnd, LLC, filed a
petition seeking determ nation that certain
easenents and consents are reasonable --
reasonably necessary for the constructi on of
Ccean Wnd Project. This Petition was
acconpani ed by testinony fromPilar Patterson,
Jason Kal wa and Madel i ne Ur bi sh.

The Board i ssued an Order retaining
the petition and assi gning nyself as presiding
of ficer on February 23. | set the initial
procedural schedul e and requested suppl enent al
Informati on fromthe petitioner in an Order on
March 1st. On March 15th, Ocean Wnd submtted
answers to the request for suppl enent al
I nf or mati on. On March 22nd, | issued an Order
nam ng OCcean City as a necessary party and
updati ng the procedural schedul e.

On April 27, Ccean City filed a

J. H BUEHRER & ASSCOCI ATES
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response to Ccean Wnd's March 15 response.

Al so, on April 27, Rate Counsel filed testi nony
for Maxi m|lian Chang. On April 29, Ocean W nd
filed an Anended Petition revising the acreage
I mpact upon or under the proposed G een and
Ener gy di versi on down wor K. On May 11, Ccean
Wnd filed a rebuttal testinony to the April 29
response from Ccean Cty.

Publ i c hearing was held on May 19,
and the Board received witten comments before
t he deadli ne of June 2nd. On June 16t h, CGCcean
Wnd filed a reply to Rate Counsel's comments.
This petition represents the first request for
aut hori zati on under N J.S. A 48:3-87.1, because
the petition has the potential to affect the
property interests of COcean City. The Board
takes this responsibility very seriously and is
commtted to providing a fair and transparent
pr ocess.

Wth us today are representatives
fromthe parties, Ocean Wnd, Ccean City and the
D vi si on of Rate Counsel. Each of the parties
w |l have the opportunity to present their
argunent starting wth the Petitioner, QOcean

Wnd, followed by Ccean City and then Rate

J. H BUEHRER & ASSCOCI ATES
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Counsel . The parties have indicated that each
argunent wll take, approximately, 15 m nutes.
After the initial argunment, all parties wl|l
have the opportunity for a short rebuttal. As
not ed, the Comm ssioners are present today and
may ask questions at the end of the
present ati ons.

I want to rem nd the parties and the
public that argunents in this proceedi ng shoul d
be limted to the natter at hand, whet her the
easenents and consents sought by Ocean W nd,
LLC, are reasonably necessary for the
construction or operation of the project. Not
at issue today, |let ne underline that, not at
| ssue today are the desirability of O fshore
W nd, the |location of the project in the ocean,
or any environnental aspects positive or
negati ve of the Ocean W nd project as a whol e,
except as they relate to the easenents and
consents sought under the petition.

I will ask that when a party is
speaki ng, please ensure your canera i s on you
and you are un-nut ed. When not speaki ng, pl ease
turn your video and m crophone off. On a

per sonal note, | had hoped that we woul d be

J. H BUEHRER & ASSCOCI ATES
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doi ng this procedure in person, but at the
request of one of the parties, we are doing it,
as you can see, virtually. And it -- | am sure
we wll get all of the information that we need
in order to nake a fair determ nati on as we go
al ong.

Wth that, I wll invite OCcean Wnd
to nake their statenent. Ccean W nd.

MR. ElI SENSTARK: Thank you,

Presi dent Fi ordali so. And | just want to check,
can everyone hear ne okay? | always like --

PRESI DENT FI ORDALI SO Very wel |,
yes.

MR. ElI SENSTARK: Thank you. And,

t hank you President Fiordaliso, Conmm ssioners
Hol den, Sol onon, Chi vukul a and Gor don. My nane
iIs regory Ei senst ar k. I"'mwith the law firm of
Cozen O Connor and we represent the petitioner,
Ccean Wnd, LLC, in this filing.

l'"d just like to start briefly by,
you know, thanking the Board for this
opportunity to present sone additional detail
about the filing, put sone issues into context
and expl ain, you know, in sone nore detail what

exactly it is that GCcean Wnd is asking the
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Board to do here.

I think everyone here is aware, this
filing concerns the Ocean Wnd 1, Qualified
O fshore Wnd Project. That woul d be the first
O fshore Wnd Project constructed off the coast
of New Jer sey. It's an 1100 negawatt O fshore
W nd Proj ect. And why are we here today before
t he Board? Way did Ocean Wnd nake -- file this
petition back in February of this year?

Wel |, because everyone knows, you
have to get the generation that's being
generated 15 mles or nore out in the Atlantic
Ccean to the shore and to interconnect with the
existing electric bul k power system Al the
| oad the custoners that are going to use the
electricity are | ocated on | and or, of course,
not | ocated out in the ocean. So any O fshore
Wnd Project, including this one, Ccean Wnd 1,
needs to construct cables fromthe ocean and
make | andfall on the | and and then across
portion of the |l and and i nterconnect with the
exi sti ng bul k power system

For this particul ar project, for
Ccean Wnd 1, the project exam ned a nunber of

what we call points of interconnection, that's a

J. H BUEHRER & ASSCOCI ATES
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PO or where the -- where the project wll
I Nnterconnect with the existing electric grid.
Utinmately, after a fair anount of eval uati on,
it was determ ned that there's essentially two
vi abl e points of interconnection for Ocean W nd
1. One is in Lacey Township in GCcean County,
and the other is in Upper Township in Cape My
Count y. Both will be used for this project.
The one -- the point of interconnection we're
about tal king here, of course, today is the
sout hern one, the one in Cape May County in
Upper Townshi p. And what this matter i s about
Is Ccean Wnd's attenpts to site the onshore
cable fromwhere it makes | andfall, where the
under ocean cable neets |land to the point of
I nterconnection in Upper Townshi p.

You know, basically, as the Board is
awar e, the Board approved OCcean Wnd 1, just a
little over three years ago. It was in June
20109. Hard to believe that three years have now
passed since that initial approval was granted.
Shortly after that initial approval was granted
by the Board, Ocean W nd began di scussions wth
Ccean City and its representati ves. The

di scussi ons were extensive. The proj ect

J. H BUEHRER & ASSCOCI ATES
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expl ains -- explained what it needed as far as

| ocati ng the cable, property rights,

envi ronnental permtting consents. And t hose

di scussi ons went on for sone tine.
Unfortunately, as we sit here today, we could --
t he project was unable to get the necessary
property rights or the necessary mnuni ci pal
consents from Ccean City, which necessitated
this filing. Because | think all the nmenbers of
t he Board gathered here today are all aware, in
2021 the | eqgislature sought fit to anmend the

O fshore Wnd Econom c Devel opnent Act, OWEDA,
to allow the Board, to give the Board sone
additional jurisdiction to address situations

li ke the one that we're faced with here today.
And that is the siting of the onshore portion of
a qualified O fshore Wnd Project.

I think the | eqgislature acted
because, whil e ONEDA was a progressive and
forward-thi nking piece of |egislation back in
2010 when it was enacted, it didn't address the
onshore portion of what needs to be constructed
for a qualified Ofshore Wnd Project. And,
unli ke public utilities, electric utilities, gas

utilities, water and sewer utilities, which have
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sone statutory rights to occupy public
ri ghts-of-way, to seek condemnmati on for property
rights and to override sone nuni ci pal approval s,
O fshore Wnd Projects didn't have any of that
bef ore these recent anendnents, the 2021
anendnent s. So those anendnents, | believe, and
Ccean Wnd believes, were necessary to address
the type of situation we have here and to all ow
the siting of Ofshore Wnd Projects, the
onshore portion of it.

So, basically, as President
Fi ordali so di scussed briefly earlier, this
petition was fil ed under those recent
anendnent s. They're N. J.S. A 48:3-87.1(f)
Subsections 2 and 3. And, essentially, what the
filing seeks is -- it's actually -- there's a
| ot of paper in the record in this thing.
There's extensive testinony, rebuttal testinony
and exhi bits. But the relief that Ocean Wnd is
seeking is actually fairly sinmle. There are
really just two or three i ssues that we're
asking the Board to get involved wth and
approve here.

The first issue is the approval of

t he acquisition of two easenents for the

J. H BUEHRER & ASSCOCI ATES
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under ground construction of the electric cable.
One of those easenents is at the beach fall at
35th Street in Ocean City. The second of those
easenents is at the point where the underground
line will cross -- a bay crossing at what's
known as Peck's Bay at Crooks Horn Creek at the
border of where Ccean City neets, you know, on
t he other side of the bay, it becones Upper
Townshi p. Those are the two easenents the
project is asking the Board to approve. The

total acreage of those easenents in total is

0. 647 acres. So just a little bit nore than
hal f an acre. Each of the easenents is,
approxi mately, 30 feet w de. So they're not

very w de. And the easenents are sinmply
necessary for the installation of the
under gr ound cabl es.

In conjunction with that, both of
t he parcel s over which Ocean Wnd i s seeking
easenents are encunbered by Green Acres -- G een
Acres restrictions. Green Acres restrictions --
and | won't go into a great deal of detail about
what the Green Acres Programi s. But suffice it
to say, that the state's Green Acres Program

provides fund -- provided funding and -- for the

J. H BUEHRER & ASSCOCI ATES
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acqui sition of certain property. And t hat
property is generally preserved as par Kkl and,
unl ess an application is approved by the NJDEP
to divert that. And then if they do approve a
di version, there are various things that the
entity that seeks the diversion has to do in
order for the DEP to approve the diversion of
Green Acres, one of which is obviously to
acqui re an easenent and to pay the property
owner the fair value of the easenent. The
second is to pay into a state G een Acres fund,
a sufficient fund that would all ow t he
acquisition three tines the acreage to be
diverted to be set aside for new G een Acres
property. So that's the first thing. The
acqui sition of these two easenents.

The second thing that the project
Ccean Wnd is asking the Board to approve is to
essentially override or preenpt the nuni ci pal
consents that are required -- would ot herw se be
required from Ccean City for the NJDEP permts.
As -- and it's in the record of our filing here.
We di scuss in our pre-file testinony, we |ist
all of the DEP permts that the project wll

require before it can begin constructi on.

J. H BUEHRER & ASSCOCI ATES
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The way DEP -- the DEP permtting

process works, the property owner nust consent

to the applicant -- to the application and the
I ssuance of -- for the DEP to go through the
perm tting process. In this case, Ccean Cty is

t he property owner for the two easenent areas
and the rest of the underground cable route for
t he project. So absent the recent anendnents to
ONEDA, Ccean City would have had to consent to
the DEP permt application. As | alluded to
earlier, as of now, OCcean City has not consented
to those DEP permt applications. So we are
asking the Board to step into the nmunicipality's
pl ace and allow the DEP permt applications to
be processed and go forward, which hopefully at
the end of the day will result in the DEP

i ssuing the permts that are required for the

pr oj ect .

I just want to touch on a coupl e of
ot her things, just in detail. And nost of
this -- I'"mnot going to obviously cover

everything that's in the petition and direct and
rebuttal testinony we filed, because we'll be
here all day if | tried to do that. | just want

to nake it clear, that Ocean Wnd conplied wth

J. H BUEHRER & ASSCOCI ATES
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the statutory requirenents. As | nentioned
earlier, we've been discussing the needs that we
have within Ocean Cty for, you know, literally
close to three years now. On August 11t h of

| ast year, the project sent a formal letter to
Ccean City, which sonetines is referred to as
the 90-day letter, specifically, outlining in
witing what we needed as far as easenents,
property rights and permt consents. At sone
poi nt after that, Ocean Wnd al so had an
appr ai sal done for the two easenents that it
needs. It sent a formal offer letter to Ccean
City offering to acquire those easenents on a
10-ti nes the apprai sed val ue. That offer has
not been accepted and even fornally responded

t o. And that resulted in the petition being
fil ed.

I just want to highlight a coupl e of
ot her t hi ngs. As | said earlier, this briefly
descri bes the route of the underground cabl e.
And |l et ne pause for a second here, because |

want to enphasi ze, all of the electric cable at

issue in this filing will be constructed
under gr ound. None of it wll be overhead. It
w il cone ashore at 35th Street at the beach.

J. H BUEHRER & ASSCOCI ATES
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And where it passes under the beach wll be

install ed by what's known as hori zont al

directional drilling, which is an under ground
drilling process. The line as it passes under
t he beach wll be very deep. In parts, a |line

woul d be 60 feet bel ow the surface of the beach
to give you an idea of how deep this |Iine would
be. It will then go up and it wll then pass

under the beach and cone up in the public road

ri ght-of-way on 35th Street. From t hat portion
within OGcean City, the entire |line would be --
nost of the rest of the line wll be conducted
In -- essentially in conduit, in duct vacs, nuch
| i ke any other existing utility underground
line, gas line, waterline, tel ecommunication

lines that are already in place in Ccean Cty
and in nost other nmunicipalities in the state.
The construction wll be no different. It wll
be constructed underground wthin -- within
volts and it wll be constructed nuch the way
any other facility would be constructed. The
only other place that it won't be constructed
within the public road right-of-way, as I
nentioned earlier, Iis at the Bay Crossi ng on

Roosevelt Boul evard where it crosses at Crook

J. H BUEHRER & ASSCOCI ATES
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Hor n Cr eek. At that crossing, again, there's

t he second easenent that's required. And at

t hat poi nt, because we have to cross under neath
the | and and underneath, essentially, the bay or
the creek, horizontal directional drilling wll
be used agai n. And that takes us -- that's the
end of the portion of the line that's at i ssue
here in Ccean Cty. The line wll then cone up
on the other side of the bay. It wll, again,
be constructed in public road ri ght-of-way

t hrough up the rest of the way to Upper Township
and it wll interconnect wth a new substati on
that will be built in Upper Township at the --
basically, at the |location of Atlantic Gty

El ectric's B.L. Engl and substati on. It wll be
constructed on a nearby parcel and it wl|l

i nterconnect with the Atlantic Cty Electric
grid at that point.

So, again, all of the portions
wthin GCcean Gty wll be underground. Once
construction is conpleted, the |lines wouldn't be
vi si ble, you won't see them you won't hear
them you really won't know that they're there.

Let ne pause for a second and j ust

check ny notes. Let ne just speak for a few

J. H BUEHRER & ASSCOCI ATES
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nonents on the statutory standard of review.
And | think President Fiordaliso nentioned this
in this openi ng remarKks. The standard is for

t he easenents, whether the requested easenent

ri ght-of-way or other property -- real property
I Nnterests are reasonably necessary for the
construction or operation of the qualified

O fshore Wnd Project. And | just want to take
a second. And it's the sane standard that

applies to the environnental permt consents as

wel | .

I n other context, when the Board has
-- had applications or petitions from public
utilities to override nunici pal zoning

authority, the Board has had a chance to conment
on what the reasonable -- reasonably necessary
standard i s. And | just want to neke it cl ear

her e. The reasonabl e necessity standard doesn't

nean it's absol utely necessary. It doesn't nean
iIt's the only alternative. It doesn't even nean
it's the best alternative. It just neans that

t he project evaluated different alternatives.
And the alternative that is proposed is a
reasonabl e one. It doesn't have to be the best

one. It doesn't have to be the | owest cost one.
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One other point that 1'd like to

make is, you know, what this project -- what
this filing is not about. And | think it's
Il portant to enphasize this, and I may get into

this a bit in rebuttal, you know, quite frankly,
dependi ng on what comments Rate Counsel nakes.
But based on their testinony, which we responded
to in rebuttal testinony, there's -- Rate

Counsel raised sone all eged concerns about cost

of the project. And | just want to nake it
clear, this filing really isn't about what this
under ground portion of the project wll cost.

And that's because this isn't a public utility
pr oj ect . This is a qualified Ofshore Wnd
Pr oj ect .

The project, as the Board is well
aware, was conpetitively bid. Ccean W nd
subm tted proposed OREC pri ces. Those OREC
prices were determ ned three years ago in the
Board's 2019 Order, and they won't be nodified
based on anyt hing that happens with -- in this
filing or wwth this portion of the project. The
ri sk of cost overruns or, conversely, the
benefit of cost underruns fromthis portion of

the project is entirely on OCcean W nd. It wil

J. H BUEHRER & ASSCOCI ATES
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not i npact the cost that ratepayers pay through
OREC pri ces one-way or another. There was sone
confusion in sone of the comments that were
filed about the transm ssion system upgrade
call ed shari ng nechani sm That is one of the
limted i nstances in which OREC prices can be
adj ust ed. | just want to make it clear here

t oday, and we have testinobony in the record,

Mat t hew Kapl an's rebuttal testinony expl ains
this in sone detail. But the transm ssi on
system upgrade cal |l ed shari ng nechani sm does not
apply to the facilities we're tal ki ng about

her e. The TSUC only applies to essentially PIM
directed transm ssion system bul k system

upgr ade cost. So when the project has to apply
to i nterconnect and enter into interconnection
agreenents with, in this instance, Atlantic Cty
El ectric for this interconnection, JCP&L for the
one in Lacey Township, PIJMidentifies cost that
woul d be necessary to essentially upgrade the
bul k power systemto allow the interconnection
and the interjection of this anobunt of electric
generation capacity into the system Those are
the costs that are subject to the TSUC shari ng

nechani sm The cost to run the lines fromthe

J. H BUEHRER & ASSCOCI ATES
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turbines out in the ocean to the beach, or to
| andf al | . And t he underground portion fromthe
| andfall to the new substation is not within the

TSUC. So, that is why this is a little bit

different than a utility project.
You know, often in utility
I nfrastructure projects, when a utility cones

in, the Board is interested in how much it's
goi ng to cost because the Board knows t hat
eventually utility is going to file a base rate

case and seek to include all of the capital

costs in its base rate. Here, that's not the
case. Ccean Wnd isn't a utility. It's not
regulate -- its rates are not regul ated by the
Boar d. And at |l east for the facilities we're
tal ki ng about here in this filing, they wl|l

have no i npact on the anount that custoners pay.
That' s al ready been determ ned in the Board's
2019 Order. It's not up for reconsideration
here or really anywhere el se. So | just wanted
to nmake that point clear.

One | ast point, and I know |I've been
talking for a while, and | don't want to
overstay ny wel cone here and | eave tine for

ot hers' comments. | just want to make it cl ear,
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that from GCcean Wnd's perspective, we've
clearly satisfied the statutory standard. We
filed the Verified Petition. We filed three

pi eces of direct testinony with supporting

exhi bits expl ai ni ng exactly what we need,
expl ai ni ng the outreach we' ve done to Ccean City
prior to filing the petition, explaining what
the construction will be |i ke, explaining the --
what environnental permts we need and

expl aining in detail what the two easenents are.
From our perspective, our filing neets the
statutory standard and i s un-rebutted. The only
party to file testinbony in response to the --

the direct testinony of the petitioner was Rate

Counsel . Rat e Counsel raised a nunber of

I ssues. You know, |I'm not going to put words in
Rat e Counsel 's nout h. | don't think Rate
Counsel i s opposing the project. They rai sed
what | say a nunber of concerns. I think we
clearly addressed themall in rebuttal testinony

and have adequately expl ai ned why those concerns
are not valid and do not deter fromthe filing

t he conpany has nmade and the relief that we're
requesti ng.

So, again, wth that, I'"'mgoing to

J. H BUEHRER & ASSCOCI ATES




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

24

stop at this point and reserve, you know, a few
m nutes in case | do need rebuttal. |'d be
happy to answer any questions that President
Fi ordali so or any of the Conm ssioners nmay have.
And at this point, that would conclude ny direct
present ati on. Thank you.

PRESI DENT FI ORDALI SO Very good.
Thank you very nuch. We're going to save
questions until the end of the presentati ons and
so on, and if anyone has them at that point. I
t hank you for your statenent. | now invite
Ccean City to nake their statenent.

MS. Mo CROSSON: Thank you, President
Fi ordal i so. Good norning to you and to the
Comm ssi oner s. "' m here --

PRESI DENT FI ORDALI SO Good nor ni ng.

M5. Mo CROSSON: |"' m here on behal f
of OCcean City and Mayor Jay Gl lian and busi ness

adm ni strator CGeorge Savastano are with ne this

nor ni ng. Thank you for the opportunity to
provi de cl osing argunent in this matter. Ccean
City wll address five points.

Ccean City questions the authority
of the BPU to grant the Petition that Ocean W nd

has filed in this matter. Ccean City urges the
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BPU to refer this matter to the O fice of

Adm ni strati ve Law. Ccean City believes that

t he Board should require OCcean Wnd to discl ose
costs of alternative routes prior to maki ng a
decision in this nmatter. And Ccean City

beli eves that the Board should wait for the

I ssuance of a final environnental i npact
statenent prior to making a decision on the
petition.

The City respectively questions the
authority of the BPU to consider Ccean Wnd's
petition seeking authority to obtain an easenent
over the Cty's fragile beach and wetl ands and
its environnental permt consents. The New
Jersey Adm nistrati ve Code Section 7:36-26.8
permts | ocal governnent units to initiate an
application for diversion of lands on its
recreati on and open space i nventory. Hastily
adopted N. J.S. A 48:3-87.1(f) upon which QGcean
Wnd relies and pursuant to which the BPU is now
pr oceedi ng purports to broadly preenpt and
supercede all other state | aws, rules and
r egul ati ons. It strips el ected munici pal
officials of the power to deci de whet her Ocean

W nd, a private corporation, nmay take muni ci pal
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property rights within Ocean Cty in conplete
di sregard of the will of the governi ng body and

its constituents. N.J.S. A 48:3-87.1 has not

yet been tested in the courts. There renmains to
be seen whether it will survive judicial
scrutiny.

The Board is likely famliar wth

the adnonition in the New Jersey State
Constitution of 1947 that, quote, "Any | aw
concer ni ng muni ci pal corporations forned for
| ocal governnent or concerning counties, shall
be liberally construed in their favor." Article
4, Section 7, paragraph 11. The novelty of
N.J.S. A 48:3-87.1(f) coupled with the cited
| anguage from New Jersey Constitution shoul d be
reason enough for the Board to refer Ccean
Wnd's petition to the Ofice of Adm nistrative
Law as a contested case under N. J.S A
52:14(f)-1 et seq., for hearing and di sposition.
Additionally, there can be no doubt that this is
a contested case under the Adm nistrative
Procedure Act and under N.J.A.C 1:1-2.1. The
case law confirnms this.

First, this hearing is required by

st at ut e. Second, the hearing wll result in an
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adj udi cati on concerning rights, duties,
obligations, privileges, benefits or other | egal
rel ati ons. And third, the hearing invol ves
specific parties rather than a | arge segnent of
t he publi c. These three factors are enunci at ed
I n Board of Education of the Upper Freehold
Regi onal School District versus State Health
Benefits Comm ssion 3: 14 NJ Super 486 Appell ate
Di vi si on 1998.

Further, in this matter there is a
di sputed i ssue of fact. Ccean W nd argues that
the Great Egg Harbor route would cross under two
hi storic bridges wth | ow cl earance naki ng
construction of this project using that route
significantly chall engi ng. Ccean city has taken
the position that neither of the bridges
spanni ng Great Egg Harbor route is historic, nor
has | ow cl ear ance. This issue of fact alone is
reason for the Board to refer this matter to the
Ofice of Adm nistrative Law, and Ocean Cty
urges the Board to naeke that referral.

N.J.S. A 48:3-87.1(f) treats Ccean
Wnd as if it were a public utility by giving it
t he power of em nent donain nodified by the

requi renent of the BPU, an agency charges the
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oversight of regulated utilities. Find its

sei zure of property rights fromthe Cty of
Ccean City and soon to cone County of Cape My
to be reasonably necessary. Yet according to
Ccean Wnd, the statute excuses Ocean Wnd from
the obligations of a public utility to discl ose
the costs of its preferred route or chosen path,
ext ensi vely because the cost of construction
woul d be borne by Ocean W nd.

The cost of construction is
absolutely relevant to the questi on of whether
Ccean Wnd's preferred route i s reasonably
necessary. Real i stically, each and every
criterion constraint considered in the
eval uati on of the point of interconnection and
preferred route could be mtigated if cost were
of no i ssue. It appears that Ocean Wnd is
pronoti ng the nost econom cally expedi ent route.
This is a self-serving approach at the cost of
Ccean City. Until and unl ess Ccean W nd
di scl oses the cost of each of the alternate
routes, the Board cannot find that the easenents
and consents which Ccean Wnd seeks are
reasonabl y necessary. As COCcean City has

previ ously argued, Ocean Wnd coul d di spense
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Wth its efforts to rest property rights from
Ccean City against the will of its governing
body by pursuing the Great Egg Har bor route.
The Great Egg Harbor Inlet is sufficiently w de
to accommbdate this route without inpacting the
U S. Arny Corps of Engi neers borrow area, which
Is solely on the Ocean City shoreline.
Restriction of other vessels during construction
in this wide inlet does not equate to a cl osure
of the inlet. Navi gati on woul d conti nue duri ng
the tenporary period of construction as it did
during the construction of the Ccean Cty-Long
Port Bridge in and around 2002.

By contrast, the preferred route
woul d traverse a much, nuch narrower, but

equal |l y heavy travel ed Peck's Bay at Crook Horn

Cr eek. The reduced di stance of the preferred
route likely translates into | ower costs for
Ccean W nd. However, it requires disturbance of
the barrier islands beach and wetl| ands. Thi s

di st urbance woul d be eli mnated by using the
Great Egg Har bor route. CGoi ng t hrough CGcean
City is not reasonably necessary. D st ur bance
of shellfish habitat Great Egg Har bor Inlet,

anot her factor which disqualified the G eat Egg
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Har bor route can be mtigated wth a nonetary
contribution to the NJDEP's fund for help --
shell fi sh habitate (Phonetic) -- habitat
mtigation and restoration pursuant to N J. A C.
7:7-17.1 et seq. This is another strictly
nonetary i ssue.

It is surprising to Ccean Cty that
Ccean Wnd argued that the Great Egg Har bor
route would cross under two historic bridges
with | ow cl earance. Bot h have hi gh cl earances
65 and 55 feet respectively. Nei t her bri dge
woul d be an actual obstacle to constructi on.

The overwhel m ng benefit of
utilizing the Geat Egg Harbor route is the
utter | ack of disturbance to the citizenry of
Ccean City. The City's pristine beach and
wet | ands woul d not be di st urbed. The streets
woul d not be excavat ed. Ccean City would stil
bear the aesthetic effects of this project and
what ever consequences they nay bring. However ,
the i sland would not be defaced and the
activities of the people on the island would not
be i nterrupted. It seens clear that the G eat
Egg Har bor route was elimnated due to econom c

reasons. It is a nore difficult route, perhaps
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a nore extensive route, but surely not
| npossi ble to i npl enent.

In its June 16th, 2022 response to
witten comments, Ocean Wnd explains that it
elimnated the Great Egg Harbor route for a
nyriad of reasons, nmany of which were related to
the characteristics of the inlet, which I
al ready addr essed. Ccean W nd appears to have
overcone simlar obstacles in its Oyster Creek
proposals to install cabl e crossi ng Bar negat
I nl et and/ or Bar negat Bay. For that project,
shall ow areas wll be dealt wth through
dr edgi ng. Tar get burial depths woul d be
deter m ned based on an assessnent of the seabed
conditi ons, seabed nobility and the risk of
i nteraction with external hazards, such as
fishing gear and vessel anchors, while al so
considering other factors such as nmaintain
navi gati onal channels and thermal connectivity.
Many of those issues were cited in the deci sion
to elimnate the Great Egg Harbor route as a
possi bl e rout e.

Ccean Wnd wll develop a cable
burial risk assessnent for the Oyster OCreek

pr oj ect . And in the event cabl es cannot achi eve
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proper burial depths, or if cables would cross
existing infrastructure -- infrastructure, Ccean
W nd has options, including rock placenent,
concrete mattress pl acenent, fraud (Phoneti c)
mattress pl acenent, rock bags for five, nunber
five, seabed spacers. These sol utions are
proposed for the Ocean -- the Oyster Creek site
according to BCEM s Draft Environnent | npact
St at enent, Pages 2-13 to 14. They have not been
cited as reasons to reject Ccean City's
preferred route in the Oyster Creek substation.
Ccean Wnd clains that the Great Egg
Har bor route would be 5.8 mles wthin a
desi gnated shell fish habitat. It appears that
t he di stance fromthe edge of |sland Beach State
Park to Oyster Creek is longer than 5.8 m | es.
And as for the environnental characteristics of
t he seabed to be traversed to reach the Oyster
Bay substation, according to the BOEM Dr aft
Envi ronnental | npact Statenent, Barnegat Bay is
an estuary of national inportance and part of
t he nati onal estuarine research reserve system
Four artifical reefs are napped offshore
adj acent to the Oyster Creek O fshore export

cabl e corri dor. Four shell fish | eases, 37
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acres, and one research | ease occur in the
vicinity of Oyster Creek with the primry
shell fi sh grow out of oysters and hard cl ans.
The proposed of fshore export cable to the

sout hern nost |l andfill options for Oyster Creek
traverses an aquacultured | ease area on the west
si de of Bar negat Bay. Bar negat Bay supports

I nvert ebrate species such as hard cl ans, soft

cl ans, blue nussels, bay scall ops and eastern
oyster.

Ccean Wnd evidently believes it can
address all of the chall enges these conditions
present in the Oyster Creek | andfall proposals,
but woul d have you believe that the siml ar
chall enges in the Great Egg Harbor route are
i nsur nount abl e. And in its evaluation of the
Great Egg Har bor route, Ocean Wnd conpl etely
di sregards the consideration nost inportant to
t he nbost i npacted comunity, the opinions of the
elected officials of GCcean Gty and their
consti tuents. That is not even |listed as a
rel evant factor. The failure of Ocean Wnd to
even consi der the opinion of the el ected
officials of Ocean City, the affected comunity,

as the preferred route should be startling to
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t his Board when OCcean W nd has ot her options.
The environnental i npact statenents
whi ch woul d be required for the project have not
been finalized. BOEM has not issued a fi nal
El S. The Nati onal WMarine Fisheries Service has
not adopted an EI S. And the U. S. Arny Corps of
Engi neers has not adopted the EIS. Any one of
t hese agenci es m ght determ ne that the
envi ronnent al i npact of the proposed route
t hrough Ocean Gty is unacceptable, in which
case, the easenents would not be reasonably
necessary. VWiting until the environnent al
| npacts can be addressed and under st ood woul d be
prudent . And Ccean City asks the Board to defer
any decision in this matter until it can review
BOEM s EI'S and the response thereto of the NMFS
and the U S. Arny Corps of Engi neers.
In conclusion, if NJ.S A 48:3 --
"' m sorry. In conclusion, if N J.S A
48: 3-87. 1(f) were ultimately found to be
enforceable in this matter, the BPU woul d be
required to find sufficient evidence in the
record to support a finding that the easenents
and consents which OCcean Wnd seeks to take from

Ccean City wthout Ccean City's consent are
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reasonabl y necessary. The factual i ssue
regardi ng the i npact of the two bridges which
Ccean Wnd clains to be i npedinents to the use
of the Great Egg Harbor route suggests that the
petition should be referred to the Ofice of
Adm ni strative Law at this juncture. I n the
absence of a cost analysis as to the vari ous
alternate routes, the record is fatally
defi ci ent. In Iight of the apparent
I nconsi stenci es bet ween what is possi bl e and
pr oposed for Oyster Creek, and what is deened to
be i npracticable and fatal to the Ccean Cty
situation, and Great Egg Harbor, Ocean Wnd's
presentation is i nconplete or not credible.
Thank you.

PRESI DENT FI ORDALI SO Thank you for
your comments. I now invite Rate Counsel to
make their statenents.

MR. LI PVAN. Thank your, President

Fi or dal i so. Hello to all the Conm ssioners.
Good to see everybody. I, too, actually am gl ad
that this is virtual because |I'mactually in

Ol ando ri ght now. So it makes it a | ot easier
to argue from Ol ando than from Trent on.

I'"'mglad that we' ve stayed focused on what this
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I's about, because that's very inportant, the
| ssue before the Board today is whether this
easenent i s reasonably necessary for Ocean W nd
to conduct for its |ine. In order for the BPU

to nmake that finding, it needs evidence before

that the line -- that the easenent is reasonably
necessary and the line is reasonably necessary,
because if there's no easenent, there's no line,
if there's no line, there's no need for an
easenent . So the goal of the BPU here is to

find that this is reasonably necessary.
Rat e Counsel, unfortunately, can't
really take a position on that because we have

not had the opportunity to fully probe that

I ssue. Rebuttal testinony was fil ed answeri ng
sonme of our concerns. W were not allowed to
ask di scovery about that rebuttal testinony. I n

fact, there was no discovery in this matter.

Ccean Wnd -- we were -- asked Ccean Wnd if

t hey woul d answer sone questions, and they did

answer sone of our questions, but not all of our

qguesti ons. And they didn't have to, because

there was no di scovery in this process.
Interestingly, OCcean City raises a

nunber of issues that, quite frankly, we woul d
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have liked to have resolved if we had known
about them t hrough di scovery. And woul d | have
-- Rate Counsel would have very nuch liked to

have taken a position. And | want to be very
clear on this, we are not opposed Ofshore Wnd
and we are not opposed to any of the projects

t hat are goi ng on. Qur only issue is that we
want to make sure that this line is reasonably
necessary. And in order for us to do that, we
need to get certain informati on which we were
unabl e to obtain during the process of this
matt er .

Al so, as far as the cost goes, I'm
being told that cost doesn't matter in this
case. Again, we weren't able to probe that
I ssue. | know that PIJMis neeting today and ny
understanding is that the transm ssion portion
of this cost -- of this line is going to triple.
PIMis going to increase i nterconnection costs
significantly. For that reason, Rate Counsel
wanted to probe where the |ine was
I nt erconnecti ng, whether it nade sense that this
i Nt erconnecti on made sense gi ven the cost that
w il be invol ved. We're taking Ccean Wnd' s

word that any cost with this project would be
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borne by GOcean W nd. Qobvi ously, Rate Counsel is
goi ng to be paying very close attention, as |
know will the Board, to that issue to hold Ccean
Wnd to the fire -- feet to the fire, and make
sure that ratepayers are not bei ng charged

anyt hing that they're not suppose to be charged.
And we're going to hold Ocean Wnd to their word
In this case. But, again, it's very

di s- concer ni ng. There was rebuttal testinony
filed. M. Eisenstark started off his argunents
by thanking the Board for allow ng the
opportunity to provide additional infornation.
Any additional information that was provided

t oday, Rate Counsel wl|l not be able to probe,
nor wll the Board. And then Ccean City

provi ded significant new i nformati on today t hat
Rat e Counsel cannot probe, and nor can the
Board, because there's no opportunity to do so.
The process here was different than any other

pr ocess. And | understand, this is the first
case of its type. And so the process was goi ng
to be sonewhat different. But the | ack of
ability to probe the petition, to probe the
answers that we got from Ccean -- from QOcean

Wnd and then to probe what Ocean City just said
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today, makes it extrenely difficult for Rate
Counsel to take a position on this issue. And,
again, | want to enphasi ze, on this issue.
Because there's been sone comments that Rate
Counsel is opposed to Ofshore Wnd and we are
not . The i ssue before the Board today is

whet her this easenent i s reasonably necessary.
And our position at this tine is, we don't know
because we don't believe there's sufficient
evidence in the record for that decision to be
made.

Wth that said, that's really all we
have to say. W're not going to take a position
on Ccean City's factual argunents or, quite
frankly, Ocean Wnd's factual assertions,
because we haven't had the opportunity to probe
them and we don't feel we're qualified to make
t hose types of assertions at this tine. Thank
you.

PRESI DENT FI ORDALI SO Thank you.

MR. LI PVAN: | kept it short for you
t oo, President Fiordaliso.

PRESI DENT FI ORDALI SO l''m sorry?

MR. LI PVAN: | kept it short for

you.
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PRESI DENT FI ORDALI SO Thank you. |
appreciate it. Il wll nowinvite the parties to
make any rebuttal statenents should they w sh.
First, Ocean Wnd, do you want to nake any
rebuttal ?

MR. El SENSTARK: Yes, President
Fi ordaliso, | do. Thank you. Let ne -- let ne
make -- I'mgoing to respond both -- first to
Ccean City and then briefly to Rate Counsel's
remar ks.

Wth respect to Ccean Cty, |I'm
going to | odge a formal objection to the
statenent that Ms. McCrosson appeared to be
reading into the record. It's entirely
I nappropri at e. It's a closing stage of this
pr oceedi ng. We're at the very | ast stage here
t oday. This is oral argunent of counsel. And
t he purpose of oral argunent of counsel, as we
understood it, and it is nbost often understood,
Is to sumup the record evidence that has been
pr esent ed bef ore. The problemis, Ocean Gty
has not really participated in this proceedi ng
until today. So for Ccean City -- for QOcean
City to have its city solicitor appear and be

reading froma statenent, which she is not an
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expert on any of those issues, she's just an
attorney, to attenpt to read stuff in the record
t hat soneone el se has prepared for her, much of
whi ch we' ve never heard before, is entirely

I nappropri at e. So, we can do this by witing
afterwards, but we're going to nmake a fornal
notion to have the Board stri ke nost of what Ms.
McCr osson sai d. She made sone argunents that
are | egal argunents. I think those are fine.

But she appeared to be readi ng factual stuff

t hat was prepared by soneone el se. She is not a
W t ness. She did not file testinony. And this
al so goes to Ccean City's conpl ai nts about the
process that the Board has fil ed here.

Ccean City had every right to fully
participate in this proceedi ng. They had the
right to file testinony and have sworn testi nony
of a wtness, have a wtness testi nony
consi dered, exhibits. They chose not to do
t hat . And that's to their own peril. And to
appear at the very last stage of this in
argunents of counsel and attenpt to interject
facts that really aren't evidence at all because
they're not supported by a witness is entirely

I nappropri at e. And | do not express that --
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that comment in a nore strong nanner than | just
have. It is entirely i nappropri ate.

Secondly, just | want to briefly
touch on a couple of the factual all egations
that Ocean City did nake whi ch were subject of
Ccean Wnd's rebuttal testinony. And t hat,
basically, concerns the so-called G eat Egg
Har bor rout e. I n both Ocean Wnd's direct
testinony of Pilar Patterson and in her rebuttal
testi nony, we provided extensive record evidence
of why the Great Egg Har bor route was not
ultimately pursued. It has nuch nore to do than
the fact whether or not the two bridges that it

woul d have to cross under are historic or not.

And as we've -- as we've said in our rebuttal
testi nony, those two bridges still are listed on
the register of historic places. Whet her t hey
should be or not is a different question. But

there are many, nmany ot her reasons why the G eat
Egg Har bor route was not desirabl e. | " m not
going to sit here and read from our testinony.
Qur testinony is part of the record. But it's
clear that the Great Egg Harbor alternative is
not preferable for a host of reasons;

envi ronnental reasons, construct-ability
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reasons, interference with nmarine traffic

t hrough the inlet. There is a better

alternati ve. The alternative is the one that

we' ve substanti ated through our testinony as the
preferred route here. The inpacts to OGcean Gty
and its residence will be m ninml. The |i ne

w ||l be underground. Once the construction is

conpl eted, you won't see it and you won't hear

I t. And, quite frankly, it wll be no different
t han the underground facilities that are already
in Ccean City. I suggest to you that Ccean

City's faned objection to the route that we have
sel ected has nothing to do wth the actual
onshore route, but it has to do with Ccean
City's overall objection to Ofshore W nd. (I
|l eave it at that.

Let nme respond briefly to Rate
Counsel's coments. And, again, you know, |
don't want to get into a back and forth too nuch
here with M. Lipnman. | respect M. Lipman.
Rat e Counsel did have an opportunity to fully
participate in this process. Rat e Counsel
served di scovery on the Conpany's direct
testi nony. We responded to all of the questi ons

t hat Rate Counsel asked. Rat e Counsel had t he
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opportunity to file its own testinony of a -- of
an expert wtness, which it did. It raised a
nunmber of issues that it felt were inportant to
it. And then Ocean Wnd had the opportunity to
respond to it. We beli eve we' ve adequately
addressed all of Rate Counsel's concerns. You
know, and I wll note, again, you know, M.

Li pran did refer -- and, again, this is not
evidence, it's just a reference. He referred to

sonet hi ng about a PIJM neeti ng and his belief

that i nterconnection costs will go up. | don't
know whet her that's true. | don't know what the
basis for that statenent is. But | do know one
thing for sure, whether it's true or not, it has
nothing to do with this filing. Because this
filing isn't about PJM i nterconnecti on costs.
It's about the -- it's about the onshore cabl e
route fromwhere the project wll make | andfall
to the substation. There are a limted nunber

of places where O fshore Wnd can i nterconnect
to the existing grid in New Jersey. There are
very, very few. And there's going to be, not
only Gcean Wnd 1, but Ocean Wnd 2, the

Atl antic Shore's project that's been approved

and a | arge nunber of other projects that wll
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| i kely be approved in the future.

So, again, if we're going to stay on
what is an issue in here, PIMinterconnection
costs are not an issue here. They may be an
i ssue for PIMin other context, but they are
sinply not an issue here.

Finally, one last point, and | don't
nean to speak too long, | just want to respond
again to one other issue that Ccean City did
rai se. And that is this suggestion that the
Board should wait until the final environnental
| npact statenent i s approved by the BOEM wel |,
there are a lot of things that have to go on
cont enpor aneous for an O fshore Wnd project to
be construct ed. There are state permts. The
state permtting process is tied in sone part to
t he federal process. But you can't -- you know,
you have to do everything at the sane tine in
order for this project to be constructed --
permtted and constructed. We're already three
years into -- into the process since the Board
approved the project. The first commerci al
operation date that is planned is quickly
approaching in early 2024. You sinply --

everything can't wait for everything else to be
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done first. It has to be done sinmultaneously.
There's no reason and no requirenent under New
Jersey State Law or otherwi se for the Board to
wait for the federal governnent's environnental
I pact statenent to be finalized in order to act
on Ccean Wnd's filing here. Thank you very
much, President Fiordali so.

PRESI DENT FI ORDALI SO Thank you.
Rat e Counsel, would you like to make a rebutt al
st at enent .

MR. LI PVAN: You want ne to go first
or you want Ocean City to go first, M.

Pr esi dent ?

PRESI DENT FI ORDALI SO Oh, I'm
sorry. You' re absolutely correct. My bad, as
t hey say. Ccean City, would |Ii ke to nake a

rebuttal statenent?

MS. McCROSSON: Just briefly,
Pr esi dent . Thank you.

PRESI DENT FI ORDALI SO Sur e.

MS. Mc CROSSON: The poi nts that
Ccean City nmade today were sinply an expansi on
of the points in the letter previously filed
prior to the hearing in this matter.

Questioning the authority of the Board -- wth
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all do respect to the Board, but questioning the
propriety of the statute under which the Board
i's proceedi ng today. Ccean City al so questi oned
whet her the Great Egg Har bor route was the
better route. | was not readi ng a statenent
prepared by soneone el se. I was naki ng
reference to the Draft Environnental | npact
St at enent prepared by BOEM whi ch cane out very
recently, which sunmmari zes Ocean W nd's proposed
course of action with respect to the Oyster Bay
-- the Oyster Creek project, in order to explain
to the Board and hi ghlight the i nconsistency in
Ccean Wnd's approach to these two projects.
What is possible for Oyster Creek is inpossible
in the G eat Egg Harbor -- in the Great Egg
Har bor Bay.

I think that's the only thing that
M. Ei senstark was conpl ai ni ng about. The f act
that | was referring to the BOEM draft, EIS,
whi ch has just recently cone out. But | can
assure you that all of those facts are taken
directly from OGcean Wnd's argunents and the
public filings that Ocean W nd has nade,
ot herw se, | would not have had access to them

They're absolutely properly before this Board.
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And in this unusual process that is being
conduct ed under what, you know, |I'Ill again
called a hastily enacted statute, | submt that
t he Board should give leeway to the Cty and
allow it to present all of the facts that were
argued t oday. This -- Ccean Wnd nmakes it sound
like it's of no nonent to take these easenents
and property consents, because no one wll see

t hese cables, no one wll hear these cables and
no one wll snell theses cabl es. No one w ||
know t hey' re there. Ccean City wll know
they're there. The Ocean -- the power of the
Ccean City elected officials has been i ncer pt
(Phonetic) by the state | eqgislature and turned
over to the BPU for the benefit of Ocean W nd.
This is not a commentary on Ofshore Wnd

pr oj ect s. This is a statenent and an ar gunent
focused entirely on the statute under which the
Board i s pursuing. And Ccean City objects to
property rights being taken away fromit agai nst
its wll, particularly when there is another

vi abl e alternative, the objections to which have
been overcone by the petitioner in another

| ocati on. Thank you, sir.

PRESI DENT FI ORDALI SO Thank you.
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Now, Rate Counsel, do you w sh to nake a
rebuttal ?

MR LI PVAN: Very qui ckly, M.
Pr esi dent . Just a coupl e of things. One, 1'11
agree with sone of the things that M.
Ei senst ark sai d. And | also -- you know, | have
a lot of respect for M. Eisenstark, but a

couple of things | just wanted to point out.

One -- well, OCcean Wnd did respond to all
qguesti ons. Sone of those responses were

obj ections and refusal to respond -- to provide
an answer. So, we did not get answers to every
guesti on we asked. But | agree with himthat

the i ssues that OCcean City raises today, they're
I mportant issues that | w sh they had been
rai sed earlier, because these are issues that we
woul d have probed and we woul d have |iked to
have gotten sone nore i nformati on on. | think
woul d have nmade a nore robust record before the
Board so the Board have everything in front of
it that it needs to nake a finding that's
reasonabl y necessary.

And, again, |I'mnot taking a
position as to who's right and who's w ong. To

ne, what's nost inportant is the Board has a
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full record in front of it so they could nmake a
good deci sion on what is reasonably necessary.

PRESI DENT FI ORDALI SO Thank you,
M . Li pman.

MR. LI PVAN: Thank you.

PRESI DENT FI ORDALI SO And | thank
all of the attorneys who have nmade their
presentati ons and their rebuttals.

Do any of ny coll eagues have any

questions or coments they wsh to nake at this

ti ne?

COWM SSI ONER SOLOMON: | have a
guesti on.

PRESI DENT FI ORDALI SO Yes.

COW SSI ONER SOLOMON: Yes. W th
respect to discussion on cost, is it the

position of counsel that the only tine that the
BPU shoul d be interested or explore issues of
cost is when the OREC i s bei ng determ ned?
PRESI DENT FI ORDALI SO I s that
directed to soneone specifically, Conmm ssioner?
COWM SSI ONER SOLOVON: | think
t hey' ve bot h spoken about cost.
PRESI DENT FI ORDALI SO Ri ght .
COVM SSI ONER SOL OMON: And t he cost
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I ssue. And, you know, perhaps Rate Counsel, you
know, as a followup to that may want to
di sti ngui sh this proceeding fromwhat is
traditionally we experienced with what is

offered in, you know, let's say, nunicipal | and
use proceeding for a pipeline or a different
type of line and the infornmation that is
garnered for the Board to review in those cases.
MR. El SENSTARK: Conmi ssi oner
Sol onon, it's Greg Ei senst ark. Let ne per haps
go first and others can go after ne if they'd
i ke. Yeah. I nean, you know, your questi on
was, Iis the tine of the OREC prices are set, is
that the only tinme the Board should be concerned
with cost. | think that's the primary tine the
Board should be concerned with cost or a
Qualified O fshore Wnd project, because as |
said earlier, and as everyone is aware, these
are conpetitive solicitati ons. A lot of -- you
know, a lot of work goes into the project's
subm ssion of its -- of its proposed OREC
prices. And, you know, there's a | ot of
anal ysis, there's a | ot of assunptions nade
about inflation, future costs, you know, and

there's a |l ot of guesswork going in. So |
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t hi nk, you know -- not guesswork, but a | ot of
analytical work going in that's the basis for

t hat . So, yes, that's the prinary tine, because
those OREC prices are set over the life of the
project and there's very limted circunstances
where they can be adj usted. And t his proceedi ng
doesn't involve one of the circunstances under
whi ch the OREC price can be adjusted. W - -
ocean Wnd doesn't have the ability to cone to

t he Board and say, "Hey, you know what, we

t hought it was going to cost us X to build the
onshore portion of the cable fromlandfall to

t he substati on. It turns put it's going to cost
us twice as nuch."™ The project doesn't have the
ability to do that. That neans the project --

i f that happens, the project is going to, you
know, ultinately earn |l ess on its investnent.
It's unlike a utility. So it's far different
than a utility filing under the other statutory
schene which is simlar in sone ways, but
different in other ways, and that is N J.S A

40: 55D. 19, you know, when an electric or gas

utility comes to the Board and says overri de
nmuni ci pal zoni ng authority. I n that i nstance,
t he Board should -- Iis nore properly concer ned
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wth cost in that petition, because it's a
regulated utility and the utility is going to
seek to recover all the costs. Her e, Ccean

W nd, you know -- that's not the way OAEDA was
set up and that's not the way the Board did the
solicitation is the best way | could put it.

The price was set in 2019 and it really is not
goi ng to be adjusted here one-way or the other.
So that's about the best way | coul d answer your
questi on. Thank you.

PRESI DENT FI ORDALI SO Any ot her
counsel want to nmake any comments on the
Comm ssi oner's questi on?

M5. Mc CROSSON: Yes, sir, | would
|l i ke to respond.

PRESI DENT FI ORDALI SO Sur e.

M5. Mc CROSSON: An opi ni on of Ccean
City, the cost is absolutely rel evant to whet her
goi ng through GOcean City is reasonably
necessary. And goi ng through Ccean Cty is not
am ss wth whet her those easenents are
reasonably necessary. To take an extrene
hypot hetical, if the Great Egg Harbor route, or
any of the other alternate routes that were

Identified by OCcean Wnd costs | ess than goi ng
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t hrough GCcean G ty, how could the Board find
t hat goi ng through Ccean City and taking those
easenents would be reasonably necessary? There
woul d be anot her viable alternative route.
Therefore, taking the easenents could not be
reasonabl y necessary. So, of course, the costs
are rel evant. Even out si de consi derati on of the
-- setting the price of the OREC

MR. LI PVAN: So -- this is Brian.
And | know this was partially addressed to ne,
so | want to respond to what was asked of ne.
Under munici pal | and use |law, cost is a factor
that the Board consi ders when | ooki ng at whet her
sonething is reasonably necessary. What ' s
i mportant to renenber, though, is that cost is
not the only factor, and it doesn't nean that
you necessarily have to take the cheapest route.
If there's a better -- or not better. But if --
I think M. Eisenstark actually set the standard
earlier. It doesn't have to be the best route,
it has to be the reasonabl e route. But t he
Board does | ook pursuant to Suprene Court
pr ecedent at how nuch the cost was for each of
the alternatives, and that is one of the factors

that the Board consi ders when | ooki ng at whet her
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the route i s reasonably necessary. And, we do
beli eve the Board shoul d have been able to | ook
at that in this case. | know t hat M.
Ei senstark adamantly di sagrees with ne on that.
And for that reason, we don't have the cost in
front of the Board in this case. So, | don't
know what el se to say. The costs are not
avai |l able, so we can't determ ne whet her they
factor in favor or against or find it reasonably
necessary.

PRESI DENT FI ORDALI SO Thank you.
Anyone el se have questi ons, comments?

COVWM SSI ONER CHI VUKULA: Yeah.
Thank you, M. President. | just have a
questi on. | think Ccean City raised a question
about the BOEM s environnental i npact statenent.
And is that too |late to consider? | don't know
what Greg Ei senstark thinks about that. | think
this all should be part of the deci sion-nmaki ng
process; is that correct?

MR. El SENSTARK: Comm ssi oner, |
t hi nk your question nmay have been addressed to
ne. "1l try to answer it. You know, the Draft
Envi ronnental | npact Statenent was i ssued by

BOEM j ust a few days ago. From our perspective,
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it really has nothing to do wth this

pr oceedi ng. | nmean, this -- the Board --
there's a record in this proceeding that's based
on the testinony filed and the Petitioner's
response to the Board's suppl enental questions
and the Board's, you know, response to Rate
Counsel ' s questi ons. It's not appropriate for
the Board to consider, you know, the record in
sone ot her proceedi ng here. | nmean, there are
many di fferent issues that BCEM | ooks at in a
Draft Environnental | npact Statenent. | t

I nvol ves, you know, literally dozens of federal
environnental |aws which, quite frankly, have
nothing to do with this filing what soever. So,
" mnot sure what the suggestion, you know - -
the Draft Environnental |npact Statenent is a
publ i ¢ docunent. It's publicly posted and
anyone can certainly look at it. But, agai n,
you know, the record in BPU proceedi ngs, the
record is limted nornmally to the evidence, the
file testi nony, the other docunentary evi dence
that's before the Board. And |'m not sure it
woul d be appropriate for the Board to all ow, you
know, every public docunent that may be i ssued

by anot her state or another federal agency about
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this project into the record here. The f ocus,
as President Fiordaliso said here at the outset
in his opening statenent, is very narrow. It's
under the specific relief requested under these
provi sions of ONEDA and | think that's what the
Board shoul d focus on.

COVWM SSI ONER CHI VUKULA: Thank you.
I have a question for Rate Counsel. And ny
question is that, you had said that -- M.

Li pnran repeatedly said that he didn't have
enough i nformation of not -- for himto probe

I nt o. And what was the reason? And that not --
I nformati on not bei ng provided? Ws that not
enough tine to probe into? |I'mjust curious
about that.

MR. LI PVAN: The way this process
was set up, there was no basis -- no discovery
al | owed under the process. W& wer e not
permtted to ask di scovery. | reached out to
M . Ei senst ar k. M . Ei senstark agreed to accept
our questions and to answer them but that was
really between the two of us. The procedur al
schedul e did not allow for discovery after the
filing of rebuttal testinony. There was -- by

t he Conpany. Nornmal |l y, we woul d have asked sone
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qguesti ons, sone foll owup questions in a
different type of proceedi ng. And t hen the
Conpany woul d answer them and t hen we woul d

pr oceed. We didn't have that opportunity here.
Once rebuttal testinony was filed, we noved on
to oral argunent. So it was just -- it was a
very different process, one that, quite frankly,
we're not used to. And it didn't allow for us
to get -- to ask the kinds of questions we would
normal | y ask.

COMM SSI ONER CHI VUKULA: Thank you

for that. | just have -- | know ny question to
Greg Eisenstark is that, | know you're not a
utility, because OCcean Wnd is not a utility.

But, typically, it's usually engage in
settl enent di scussi ons. WAs there any type of
approach to that or it just cane for the oral
ar gunment ?

MR. El SENSTARK: Yes, Conmm ssi oner.
I think that questi on was addressed to ne. And,
you know, | won't go into any details about any
settl enent di scussions that may have taken
pl ace, because that wouldn't appropriate in this
cont ext. But | wll say that there have been

settl enent di scussi ons bet ween Ocean W nd and
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Ccean City. | won't go into details about what
t hey were. I wll say that OCcean Wnd did nake
a formal witten settl enent proposal to Ccean
City as part of that process. But, you know,
obvi ousl y because we're here today, there has
been no settl enent. So, you know -- and | think
we said this in our file petition, Ccean Wnd
woul d prefer to reach a voluntary agreenent wth
Ccean City. We woul d have preferred to have
done that years ago. We tried our best. e
prefer to do it now as we sit here today. But ,
unfortunately, we've not been -- the parties
have not been able to reach an agreenent and
that's why we're before the Board.

COWM SSI ONER CHI VUKULA: Thank you.

PRESI DENT FI ORDALI SO Does Ccean
City want to respond to any of Conmm ssi on
Chi vukul a' s questi ons?

MS. McCROSSON: No, thank you.

PRESI DENT FI ORDALI SO Ckay. Just
wanted to give you the opportunity to do so.

MS. Mc CROSSON: Appreciate it.

PRESI DENT FI ORDALI SO Are there any
ot her questi ons or comments?

COVM SSI ONER SOL OMON: Yes, | have
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one nore. To, | guess, Rate Counsel and the

I ssue that Comm ssi oner Chivukul a rai sed
regardi ng process. You know, as this is a, you
know, case, basically, first inpression to sone
extent, you know, is what you're suggesting that
you have concerns about the procedure that were
setting forth for future petitions, is that what
you're raising in your comments? Aml|
under st andi ng that properly?

MR. LI PMAN: Yes, Conmm ssi oner. I

t hi nk going forward -- and | know there's
anot her one pending already and |I'm certain
there wll be nore. | think building discovery

iNnto the process would be extrenely useful and
even perhaps a di scovery conference, sone type
of ability for Rate Counsel and the Conpany to
-- the Conpany respond to Rate Counsel's
guesti ons would be extrenely hel pful for Rate
Counsel to then fornul ate sone type of position
so that we have the information in front of us
so we would feel confortable.

And, frankly, a lot of the issues
rai sed today by Ocean City woul d have been
fl ushed out in discovery and not cone up today

In front of us had we had that process. | hope.
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I can't nmake any prom ses, but | would hope that
t hat woul d be resol ved before we got here.

PRESI DENT FI ORDALI SO Ckay. Any
over questions or comments?

COWM SSI ONER HOLDEN: Pr esi dent
Fi ordal i so?

PRESI DENT FI ORDALI SO Yes.

COVWM SSI ONER HOLDEN: I just have
one question for Ms. MCrosson. You nenti oned
two historic bridges. Are they listed on the
Nati onal Regi ster of Historic Places or the
state register?

M5. Mc CROSSON: Comm ssioner, |I'm
not sure if they are or not, but neither of them
exi sts. Bot h of them have conpl etely denoli shed
and replaced in the | ast 20 years. And it's
that kind of criteria or that kind of, 1'lIl call
It an excuse, for discarding the Geat Egg
Har bor al ternative route. That calls into
guesti on the anal ysi s. Isn't Ccean W nd j ust

goi ng through Ocean City because it's
econom cally expedient? Does that econom c
expedi ence transl ate i nto bei ng reasonably
necessary? O if there's another way that it

coul d be done addressing all of the
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environnental chall enges that they're evidently
abl e to address el sewhere, why go through Ccean
City? 1It's not reasonably necessary. You can
go sonewhere el se. And that's the basis for
Ccean City's response. And if the Board were
open to an adjournnent so that the argunents
whi ch counsel believes were nade for the first
tine today could be presented, |I'd be happy to
present a copy of the BOEM Draft Environnental
| mpact Statenent issued just a few days ago in
support of Ocean City's argunents. You know, if
we were in court and new evi dence cane up
shortly prior to a hearing, a court would have
the ability to delay its decision to consi der
t he additi onal argunent or evidence. And | ask
the Board to consider delaying its opinion --
its decision and to all ow perhaps limted
di scovery if Rate Counsel still has unanswer ed
qguestions and to allow Ccean City to
substanti ate the argunents nmade based on the
Draft Environnental | npact Statenent.
COWM SSI ONER HOLDEN: Thank you.
PRESI DENT FI ORDALI SO Thank you.
Any ot her counsel want to nake any ot her

coments on that?
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MR. El SENSTARK: Yes, President
Fi ordali so, and not to prolong it, but | just
want to briefly respond to the | ast statenent
that Ms. MCrosson nade. This isn't new
evi dence. The EI'S process has been ongoi ng for
years now. There have been public docunents
filed and avail abl e on the BOEM website for
years. The problemis, Ccean Cty is -- did not
foll ow the procedures that the Board outline for
t his process. They had every opportunity to
file testinony of a witness raising all of the
Il ssues that Ms. McCrosson cl ai ned she j ust
di scovered shortly before this oral argunent.
They didn't do so. Had t hey done so, Ocean W nd
coul d have addressed themin its rebuttal
testi nony. So to consi der those issues now or
to delay this proceedi ng because Ccean City
sinply didn't play along and i s now
INnterjecting -- attenpting to interject new
| ssues at the end, is unfair to Ccean Wnd and
it's unfair to the Board and the process that
t he Board has set out. So we oppose the
suggestion that there's new evi dence. We wer e
not sure, because, again, it's a statenent read

by counsel, you know, at the very end of oral
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argunent and, you know, we don't know exactly
what it is or what it's based on. W don't even
know if it's even rel evant. So we object to the
attenpts that Ocean City is apparently making
here and to prolong this proceedi ng based on
al | eged new evi dence. It's just conpletely
| nappropri at e. They had the ability to raise
t hese i ssues nont hs ago. They failed to do so.
And they shouldn't be given the opportunity to
prol ong this proceedi ng because of their own
I nacti on.

PRESI DENT FI ORDALI SO "1l give
Ccean City an opportunity to respond if they'd
i ke.

MS. McCROSSON: Thank you, M.
Pr esi dent . My final point would be that if the
Conmm ssion feels that the | ack of discovery in
this process has had an i npact on the process
and has affected the ability of any of the
parties, including Rate Counsel, to opine on the
I ssue at hand, and if that eval uation is going
to result in a change in the process in the
future, so that when Cape May County i s dragged
t hrough this process there wll be a discovery

opportunity, then there should be a di scovery

J. H BUEHRER & ASSCOCI ATES




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

65

opportunity in this process as well, so that
there's fairness to the city of Ccean Cty, the
first nmunicipality to go through this new

pr ocess.

PRESI DENT FI ORDALI SO Thank you. I
just would like to, and I"msure | don't have
to, alert counsel and representatives of the
vari ous parties, that the Board does not nake
t he rul es. The Board follows the rul es. And
t hose | aws are passed by the | egi sl ature and
it's then our obligation and duty to foll ow
t hose | aws. And we do that in a very prudent,
transparent and fair way. And | think ny
coll eagues will agree that we nmake every attenpt
to be fair in any deliberation that cones before
us. And it -- and it requires review ng the
testi nony that we have received, taking into
consi deration the oral argunents today and
that's why everything is taken by court reporter
so that we have an accurate account of what
happened t oday. It's inportant that everyone
under st and t hat . It's inportant that we try to
cone to the best equitable solution as possi bl e.

Si nce everyone has been given the

opportunity to present their oral argunents and
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make rebuttal statenents, no formal action
today -- no formal action will be taken today in
this matter. Al l argunents nade today and all
recorded materials submtted under the docket
will be taken into consideration and the Board
will take formal action on the petition at a
| ater date to be determ ned.

I want to certainly thank ny fell ow
Conmm ssioners, and | also want to thank the
representati ves of the parties for your
testi nony, for your rebuttal. And it's al ways,
for ne, personally, nore clarifying to verbally
hear the argunents. | think I"'ma better verbal
| earner than -- particularly wth the BOEM
report that you referred to, | believe it's only
1400 pages | ong. And so | assune everyone is
read it fromcover to cover, and it's quite a
docunent . But as M. Ei senstark indicated, our
charge is a very narrow one. And so -- but we
take all of this into consideration and, again,
I want to thank you, Ocean W nd. I want to
t hank you Ocean City and Rate Counsel, for your
partici pati on today. And with that. I will
cl ose today's neeti ng. Thank you so nuch. And

stay safe everyone.
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MR. ElI SENSTARK: Thank
MR. LI PVAN: Thank you,
PRESI DENT FI ORDALI SO
(Concl uded at 11:24.)

you.
everybody.

Take care.
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CERTI FI CATE

I, MARI BEL SYPNIEWSKI, a Certified
Court Reporter and Notary Public of the State of
New Jersey, do hereby certify that prior to the
commencenent of the exam nation, the w tness was
duly sworn by ne to testify the truth, the whole
truth and not hi ng but the truth.

I DO FURTHER CERTI FY t hat the
foregoing is a true and accurate transcri pt of
the testi nobny as taken stenographically by and
before ne at the time, place and on the date
her ei nbefore set forth, to the best of ny
ability.

I DO FURTHER CERTI FY that | am
neither a relative nor enpl oyee nor attorney nor
counsel of any of the parties to this action,
and that | amneither a rel ative nor enpl oyee of
such attorney or counsel, and that | am not

financially interested in the action.

MARI BEL SYPNI EWBKI, C C R
LI CENSE NO. 30Xl 00203200
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