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INTRODUCTION

Applicants PSEG Nuclear LLC (“PSEG”) and Exelon Generation Company LLC
(“Exelon™) have failed to meet their burden to show that subsidies should be awarded for their
nuclear power plants, Salem I, Salem Il and Hope Creek. The statute establishing the criteria for
the Board to consider in deciding whether “Zero Emissions Credits” (“ZECs”) are warranted
requires the Applicants to demonstrate that their financial situation is such that without ZEC
subsidies they will be forced to close the plants within the next three years and that if they do so,
specific significant environmental harms will result. In making their case for ZEC subsidies,
however, PSEG and Exelon have overstated their costs and understated their revenues. When
their assumptions are examined more closely, their claims of financial hardship fall away.
Moreover, the Applicants failed to demonstrate that closure of the units will have a significant
and negative impact on New Jersey’s ability to comply with State air emissions reduction
requirements. In the end, the information provided in the applications is not sufficient to
demonstrate that the statutory criteria have been met or that the extraordinary relief of asking
ratepayers to provide additional revenues to deregulated generation facilities should be awarded.
The Companies’ request for subsidies should therefore be denied.

On the cost side, a substantial percentage of the “shortfall” claimed by the Applicants is
attributed to their quantification of operational and market “risks” that they claim they will face
if these plants continue to operate. With regard to operational risk, however, their
“quantification” is based not on specific calculations of anticipated costs or events, but on
formulaic additions to the units’ actual costs. In doing so, the Applicants only account for the
negative, without any consideration that these risks could end up being positive, lowering the

costs of the units rather than adding to their costs. With respect to the market risks, the



Applicants’ estimates assume that the subsidies should protect them from nearly all of the risks
associated with their participation in wholesale markets. In addition to the inappropriateness of
asking ratepayers to assume the risk for these deregulated entities, the Applicants’ calculations
assume that ratepayers would get 0% of the upside. In other words, any positive outcomes in the
markets would go to the Applicants while any negative outcomes would get charged to
ratepayers.

The Applicants’ estimates of costs also assume that any capital expenditures made by
these plants should be accounted for in the same year they are incurred. This is inconsistent with
basic accounting principles and would create significant intergenerational inequities. It also
significantly mitigates the very risks that the Applicants claim they will face if they invest further
in these plants without a guarantee of future profits sufficient to cover those expenditures. In
addition, many of the future costs the Applicants claim they will face are ill-defined and may not
be needed at all. Others, like Spent Fuel costs, are not actually being incurred by the Applicants.
The costs of Support Services and Overhead are inflated, and hedging revenues and tax benefits
from recent tax changes are not accounted for.

While the Applications inflate the units’ future costs, they undervalue future revenues.
The Applicants have selected a [BEGIN PSEG CONFIDENTIAL] |Jli] [END PSEG
CONFIDENTIAL] on which to base their energy price projections even though an analysis of
longer price trends would show that their revenues are likely to be much higher. They have not
modeled the interactive effects on price if one unit shuts down, rather than all three
simultaneously. They have also failed to take into account several initiatives at both the state
and federal level that are likely to result in increases to energy and capacity prices. In short, they

skewed the analysis of future revenues in order to deflate those revenues and support their claim



of financial distress. However, when more realistic revenue assumptions are made, and
combined with a more accurate analysis of their likely costs, it becomes clear that they have
failed to meet their burden of showing that the financial condition of these plants will force them
to close.

The Applicants’ environmental assumptions are also unrealistic. They assume that if
these plants close they will be replaced in their entirety by gas plants, ignoring the state’s
offshore wind, solar and energy efficiency initiatives. They fail to take into account that the
electricity from these plants is sold not only to load in New Jersey, but to customers in Delaware,
Maryland, Pennsylvania and New York. They also fail to take into account that these plants are
committed to providing electricity to the PJIM markets for the next three years. Overall, the
Applicants’ assumptions on the environmental side are also formulaic and fail to reflect likely
realities going forward.

As the Board of Public Utilities (“BPU” or “Board”) is aware, Rate Counsel has always
maintained that asking ratepayers to provide additional out-of-market subsidies to deregulated
generating plants is inconsistent with the Electric Discount and Energy Competition Act
(“EDECA), with the orderly operation of federal wholesale markets, and with basic principles
of ratemaking. It is also unfair given that ratepayers have already paid $2.9 billion in “stranded”
costs for these plants, and that the substantial profits made by these plants until recently were not
shared with ratepayers but were paid instead to PSEG and Exelon shareholders. In a classic
example of “heads | win, tails you lose,” ratepayers are being asked to absorb all of the risks
these plants may face in the future without gaining credit for any of the profits they made in the

past or will make going forward.



Now, with the Applicants’ providing the best case they could make, we can see that these
subsidies are not only unfair and inappropriate, they are also unneeded. The only way the
Applicants could justify their request is to over-count their costs and under-count their revenues.
Throughout the legislative hearings on this bill the public was told that the BPU would be
permitted to do a thorough and fair review and that if the Applicants did not meet their burden of
proof, no subsidies would be awarded. In this submission, Rate Counsel is providing these
comments as well as two expert certifications demonstrating the deficiencies in the applications.
The Applicants have not met their burden of proof under the statute and as a result, their

application for ZEC subsidies should be denied.



BACKGROUND

A. Utility Restructuring and Stranded Costs

Until the late 1990’s, electric public utilities were regulated by the Board of Public
Utilities under rate base rate of return, cost-of-service regulation, in which utilities were
permitted to recover prudently-incurred costs and a return on capital investment. Customers
purchasing electricity in New Jersey were served by the electric public utilities, investor-owned,
vertically-integrated monopolies that provided generation, transmission, distribution and
billing/collections services. On February 9, 1999, the New Jersey Legislature passed the Electric
Discount and Energy Competition Act, N.J.S.A. 48:3-49 et. seq. (“EDECA”), which mandated
the restructuring of the electric and natural gas industries in the State. Specifically with respect
to the electric industry, EDECA allowed competition for electric generation industry in the hopes
of reducing electric rates paid by ratepayers and improving the quality of choices for service.
EDECA states that the intent of restructuring is to lower the current high cost of energy for all of
the State’s energy consumers and to place a greater reliance on competitive markets to meet the
goal of lower prices. N.J.S.A. 48:3-50(a), N.J.S.A. 48:3-50 (b).

With the goal of lowering prices through competition, EDECA mandated that the Board
implement, among other things, a statewide restructuring of the State’s four electric public
utilities. Pursuant to EDECA, investor-owned electric utility companies divested most of their
generation fleet, but continued to transmit and deliver power to customers. The divestiture of
generation plants created apparent stranded costs because the value of some plants on a utility’s
books was higher than what the electric utility received when divesting its asset. Unlike the
other electric utilities in the State who divested their generation assets to unaffiliated entities,

PSE&G divested its generation fleet, including PSE&G’s ownership share of Salem 1 and 2 and


http://www.puc.nh.gov/Electric/electric.htm

Hope Creek nuclear plants to its affiliate, PSEG Power. In re Public Service Elec. And Gas

Company’s Rate Unbundling, Stranded Costs and Restructuring Filings, 330 N.J. Super. 65

(App. Div. 2000). Because PSE&G’s generation plants were not sold in the open market, the

plants’ valuation was administratively determined by the Board. In re Public Serv. Elec. & Gas

Company's Rate Unbundling, 167 N.J. 377 (2001). EDECA also permitted stranded costs to be

recovered from ratepayers and PSE&G was ultimately permitted by the Board to recover

approximately $2.9 billion in stranded costs. 1/M/O Public Service Electric and Gas Company’s

Rate Unbundling, Stranded Costs and Restructuring Filings, BPU Docket Nos. EO97070461,

EO97070462, EO97070463, Final Decision and Order, (August 24, 1999) (“PSE&G Unbundling
Order”) p. 104.

The terms and conditions of the divestiture were based on a non-unanimous Stipulation
that was approved by the Board with certain modifications and clarifications, over the objections

of Rate Counsel and other parties. PSE&G Unbundling Order, p. 100-102. The Board used the

non-unanimous Stipulation as a framework for a resolution in part because it reflected a
negotiated resolution of the complex and technical issues involved in that proceeding. Id. The
key elements of the resolution, including the transfer of generation assets, were specified in the
Board’s findings and directions, which included the following:

27) In order to ensure that PSE&G does not retain any risks or liabilities
associated with the electric generation business after the Generating Facilities
have been transferred, the Board hereby orders that all contracts (except for
the NUG contracts) associated with the electric generating business,
including, but not limited to, wholesale electric purchase and sales
agreements, fuel contracts, real and personal property interests, and other
contractual rights and liabilities, be transferred from PSE&G to [PSEG
Power] simultaneous with the transfer of all generating assets, and substitute
[PSEG Power] as the party(s) to any such contracts.




PSE&G Unbundling Order, p. 123 (emphasis added). This language reflects that a fundamental

element of the transaction was a complete transfer of the generation assets, including the risks of
ownership and operation. In other words, PSEG Power’s assumption of those risks was
recognized as an essential element of a transaction that allowed them to earn unregulated returns
on the assets being transferred.

By 2005 it became clear that the generation plants that had been transferred to PSEG
Power in 2000 had been grossly undervalued. The deregulated plants were making far more
money than expected in the wholesale markets, undermining the claim that any costs were
“stranded.” During the PSEG/Exelon merger case filed in February of 2005, Board Staff’s
experts filed testimony showing the appreciation of the plant value and recommended:

In light of this substantial increase in the value of the generation plants

transferred, Overland recommends that PSE&G customers be allocated

some portion of the merger synergy savings otherwise attributable to

PSEG Power operations.
While PSE&G’s “stranded” costs included costs from both its nuclear and its fossil fuel plants, a
review of recent data from PSEG’s nuclear plants shows that PSEG Power’s nuclear production

costs were well below the daily energy prices from at least 2005 to 2013. As shown in a slide

presentation prepared by PSEG in support of its request for subsidies:

1 1/M/O the Joint Petition of Public Service Electric and Gas Company and Exelon Corporation for
Approval of A Change in Control of Public Service Electric and Gas Company, and Related
Authorizations, BPU Docket No. EM05020106, OAL Docket No. PUC-1874-05

Joint Direct Testimony of Howard E. Lubow, Gregory S. Oetting, Dr. J. Robert Malko on Behalf of Staff
of the New Jersey Board of Public Utilities (November 28, 2005), p. 13.

7




Nuclear power: lower revenues and increased production
costs

2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015
=== O&M, Muciear Fueland Capital 8 D&M and Nuclear Fuel === Daily Energy Price

Daily Energy Price is the around-the-clock price observed at the Hope Creek generating station

PSE&G 2016 Slide Presentation on Hope Creek, Salem 1 and 2 p.6, attached hereto as

Attachment A.

The difference between the market price and production costs went straight to PSEG Power’s

bottom line. Thus for many years, PSEG Power made substantial profits from its nuclear plants.
Despite these profits, as of 2013, 6.6% of residential ratepayer bills were made up of

charges aimed at compensating PSE&G for “stranded” costs. As PSEG explained in a March

2013 presentation to Analysts:



Our investment programs are affordable,
helped by the expiration of known charges by 2017, which lower
the average residential customer bill by ~ 8.7% based on
today’s current bill

PSE&G Securitization & NUG Impacts ($Millions)

PSE&G Securitization Impacts 2013 2014 2015 2016 2017
Revenues 439 445 386 0 0
Interest Expense (46) (30) (11) 0 0
Amortization (253) (273) {233) 0] 0
Deferred Tax & Other (140) (142) (142) 0 0
P&L Impact (GAAP view) 0 0 0 0 0
PSE&G Non-Utility Generation 2013 2014 2015 2016 2017
Revenues* 157 167 141 49 0
Expenses (157) (167) (141) (49) 0
P&L Impact (GAAP view) 0 0 0 0 0

*MUG revenues reflect Feb 1, 20712 rates

Typical Current Average Residential SaTeaton e Non-Utility
Customer Bill Impact Generation

March 1, 2013 Presentation to Analyst “PSEG Financial Review & Outlook™, by Caroline Dorsa,
Executive Vice President and Chief Financial Officer, Public Service Enterprise Group, Attached
hereto at Attachment B.

~2.1%

After 15 years, ratepayers have finally paid off the supposed “stranded costs” attributed
to PSE&G’s generation assets. See, Public Service Electric Company SEC 10K filed February
26, 2016 (period: December 31, 2015) p. 103. Now, after many uninterrupted years of
substantial profits, market forces are reducing the profits PSEG Power is able to earn from its
nuclear units. As a result, Applicants are now asking ratepayers to assume the risks that PSEG
Power voluntarily undertook as part of the electric industry restructuring. Moreover, the deal
they are now proposing—unlike the transaction they are now seeking to modify—is entirely one-

sided. Ratepayers are being asked to virtually eliminate the risks of ownership, with no



opportunity to share in the potential benefits. This result is contrary to the intent of EDECA and
the balance of benefits and obligations relied upon by the Board when it approved restructuring

and required ratepayers to pay $2.9 billion in stranded costs.

B. Competitive Wholesale Electricity Markets

In order to determine whether any nuclear unit requires a subsidy, it is important to first
understand the income the unit receives from regional wholesale electricity markets. New Jersey
is part of a Regional Transmission Organization (“RTO”), PJM Interconnection (“PJM”). An
RTO is an independent entity operating in a specific regional configuration, with operational
authority for all transmission facilities under its control and exclusive authority for maintaining
the short-term reliability of the grid it operates. 18 CFR 835.34(j). PIJM is one of several RTOs
in the United States. PJM consists of all of New Jersey as well as all or parts of twelve other
states and the District of Columbia.? PJM serves 65 million people with a peak load of 165,492
MW and 178,563 MW of generating capacity.® In addition to planning and operating the
transmission system within its territory, PJM runs three separate markets, a Capacity Market, an
Energy Market and an Ancillary Services Market. Nuclear units derive income from each of
these markets.*

The Capacity Market is a three year forward looking market in which a generator agrees
to provide a specific number of megawatts at a specified price generated by a PJM run auction
process, called the Base Residual Auction (“BRA”). The BRA is usually held in May of each

year and winning bidders are required to provide electricity on demand for an energy year

2 https://www.pjm.com/about-pjm/who-we-are.aspx
® https://www.pjm.com/~/media/about-pjm/newsroom/fact-sheets/pjm-at-a-glance.ashx.
* [BEGIN PSEG CONFIDENTIAL]

[END PSEG CONFIDENTIAL]
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commencing in June three years later. Thus, capacity utilized in January of 2019 was the subject
of the May 2015 BRA. The three-year period is intended to provide long-term price signals to
attract sufficient generation infrastructure investments to assure adequate capacity within PJM.
Prior to each BRA, PJM creates a demand curve based upon PJM’s load forecast. That forecast
is based upon peak load demands on the system. This is because heat waves or cold snaps can
push the demand for electricity very high for short periods — much higher than the average level
over a typical year. PJM requires more capacity than needed on an average day to cover these
extreme conditions. If there is insufficient capacity, service would have to be curtailed during
peak periods of demand. The value of a power plant’s capacity, even if it is needed infrequently
to generate energy, is the value paid for it in the capacity market. See Fagan/Chang
certification, p. 9-10.

Capacity markets were introduced to account for the fact that some generating resources,
particularly those with high operating costs that may only operate infrequently, do not earn
sufficient net revenue in the energy market to cover their fixed costs. Capacity markets were
designed to allow for compensation in addition to net energy revenue so that generators are paid
appropriately for the value they provide to the electric system. Capacity market prices in PJM
are generally expressed in dollars per megawatt.

Generators throughout PJM, or with the ability to deliver energy into PJM, submit bids at
a set price for a specific amount of megawatts. It is assumed that each generator’s bid accurately
reflects a unit’s actual costs and that the bid reflects the lowest possible amount the generator can
accept in the BRA while remaining economic.® The intersection of the PJM created demand

curve and the supply curve establishes the BRA'’s closing price. Any unit that submitted a bid at

> The economic viability of the auction relies on generators making bids that are not too high so as to
drive up the clearing price or below actual costs to ensure clearing in the BRA, but ultimately suppressing
the clearing price.
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or below the clearing price clears the auction. Significantly, all units are paid the clearing price,
regardless of the unit’s bid into the BRA. Id. at p. 10. For example, if the unit bid $5.00 per
megawatt per day, and the ultimate clearing price is $150.00 per megawatt per day, the unit
receives $150.00 per megawatt. Any unit that clears the BRA has a capacity obligation to PJM
and must deliver the amount of capacity cleared in the auction to PJM on demand during the
delivery year.® PJM is divided into a number of load deliverability areas (“LDAs™), and the
Capacity Market clears enough capacity to ensure that the peak electricity needs of each LDA
will be met. This results in different capacity prices for different LDAs. Thus, the nuclear units
will bid into the BRA and, assuming they clear, will receive the clearing price for the LDA in
which they are located.’

The Capacity Market, however, is not the primary source of income for a generator
operating in PJM. Rather, the generator receives the bulk of its compensation from the Energy
Market. ® A simplistic explanation of the Energy Market is that this is the market that addresses
the real time electricity needs of the system. Generators sell along a supply curve and load buys
along a demand curve. The intersection of those two curves is the price of energy. PIM
provides for a day-ahead and real time market with five minute interval pricing. The price is
based upon locational marginal prices (LMPs), so different areas in PJM will have different
prices. The LMP is the clearing price in the energy market based on the cost of generating the
last quantity of electricity needed to meet demand in the moment (and location), with generating
resources selected to operate in increasing order of their bids. The clearing price is paid to all

accepted bidders in that specific location. To ensure the lowest production cost, PJM requires

® As noted by PSEG, however, a unit can shift its capacity commitment to other units in the generator
owner’s portfolio.

" These plants are located within the Eastern Mid-Atlantic Area Council (“EMAAC”) LDA.

® PSEG states that the Capacity Market represents approximately [BEGIN PSEG CONFIDENTIAL]
[ [(END PSEG CONFIDENTIAL] of the units’ revenue.
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that generators bid the price and amount of generation at generator-specific locations (i.e., a
generator “bus”) and accepts bids from the lowest until the accepted amount meets the demand.
Prices will depend upon numerous variables including demand, system conditions, available
generation and available transmission within a specific zone. Id. at p. 10. Moreover, because the
market is not an actual market, but a construct, there are various rules and administrative actions
that can alter prices. The prices in the Energy Market are variable and in a given 24 hour period
can fluctuate drastically. For example on January 22, 2019 the prices in the Atlantic Electric
zone fluctuated within 24 hours from close to $1,350/MWh to about$45/MWh. ° Generators are
paid the clearing price of the Energy Market, regardless of actual costs to generate.

Because nuclear units are relatively unable to vary output and generally run continuously at
maximum output, they generally bid as price-takers in energy markets to ensure that they can
continuously sell their energy, regardless of the clearing prices in either the day-ahead and real-
time energy market auctions. Fagan/Chang certification, p. 9.

Since bids generally approximate the marginal cost of production, units with lower marginal
costs typically generate higher operating profits than units with comparatively higher marginal
costs. Natural gas prices have a major influence on the price that generators will receive for their
output, especially in periods of relatively strong or weak demand. Therefore, changes in the
price of natural gas translate into changes in the wholesale price of electricity.

PJM relies on these markets to ensure reliable electrical service throughout the RTO. To
that end, PJM is constantly reviewing clearing prices of the Capacity and Energy Markets to
determine if those prices are sufficient to fully compensate generators in PJIM. As explained
more fully below, because of its concerns, PJM has taken action to raise prices both in the

Capacity and Energy Market and continues to do so. Indeed, some of that action is in direct

% See screen shot from PIM NOW application, dated January 22, 2019 attached hereto as Attachment C.
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response to the very issues raised by PSEG and others seeking subsidies for nuclear and other
units.

PJM has also taken other actions to protect the reliability of its system. First, as
explained above, any unit that clears the PJM BRA is committed three years in the future. Thus,
PJM ensures that it has sufficient capacity three years from the current energy year. PJM has
also established penalties to ensure that committed units actually produce energy when needed.
After the abhorrent performance by generation during the 2014 Polar Vortex, PIJM instituted
Capacity Performance, which provides significant penalties for units failing to provide energy
when called upon in the Energy Year in which they committed through the Capacity Market.
Finally, PJM has the ability to enter into a “reliability must run” (“RMR”) contract on any unit
within PJM. Before retiring any unit, the owner of the unit must inform PJM of its intentions to
close. If PJIM decides that the generating unit is needed for reliability, PJM can require the unit
to remain in operation beyond its proposed retirement date—typically until system upgrades can
make the unit unneeded by PJM. The generator is compensated for staying open through the
RMR contract. Id at p. 36.

C. The ZEC Leqgislation

The ZEC legislation was initially considered by the Legislature in late 2017. On
December 4, 2017 the Senate Energy and Environment Committee and the Assembly
Telecommunications and Utilities Committee held a joint session to discuss “Strategies to
Prevent the Premature Retirement of Nuclear Power Plants.” On December 14, 2017,
S3560/A5330 was introduced to establish a “Nuclear Diversity Certificate Program.” Additional
hearings were held on December 20, 2017, with a substantial number of witnesses testifying on

both sides. The primary supporter of the legislation, and the first witness other than the sponsors

14



at the hearings, was PSEG President Ralph 1zz0.***! In the end, $3560/A5330 did not pass. The
2016-2017 Legislature adjourned without the bill’s enactment.

However, the bill came back in the 2018 legislative session. Re-branded as “Zero
Emissions Credits,” the new bill, S877/A2850 was introduced in January, 2018. Initially, other
than the change in the name of the Certificates, the bill was virtually identical to the bill that had
not been enacted in the prior Legislature. Subsequently, there were a number of changes to the
legislation. Several clean energy provisions were added and then removed to a separate bill.

There were also a number of hearings held in the Senate Energy and Environment
Committee, the Assembly Telecommunications and Utilities Committee and the Senate Budget
and Appropriations Committee throughout January and February, 2018. Throughout all of these
hearings, the sponsors of the bill described it as one that created a process in which financial
records would be submitted to the BPU. BPU would then make a determination about the need
for ZECs, and, if so, the amount of any subsidies. For example, at the hearing before the Senate
Energy and Environment Committee on January 25, 2018, Primary Sponsor Senate President
Sweeney stated (at 16:46): “This creates one thing — a process of review where PSEG will show
their books to the BPU and BPU has the authority and ability to make a determination at that
point. There is no guarantee here.”

A substantially identical bill, with the clean energy provisions omitted (S2313/A3724)
was ultimately passed on April 12, 2018 in both the Assembly and the Senate. The legislation

was signed into law by the Governor on May 23, 2018.

1% See, e.q. Transcript of December 4, 2017 Joint Committee Meeting, p. 8-13, available at
https://www.njleg.state.nj.us/legislativepub/pubhear/senatu12042017.pdf; and Transcript of December 20,
2017; and Transcript of December 20, 2017 Joint Committee Meeting, p. 5-10, available at
https://www.njleg.state.nj.us/legislativepub/pubhear/senatu12202017.pdf .

I Rate Counsel reserves its right to argue in the event of an appeal that the ZEC statue is special
legislation prohibited under Article VI, Section 7, Paragraph 9 of the New Jersey Constitution.
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The ZEC statute provides for substantial ratepayer-funded subsidies for a limited number
of nuclear units, to be selected by the Board, for an indefinite period of time. The legislation
directs the Board to create a mechanism for the issuance of ZECs, which represents “the fuel
diversity, air quality, and other environmental attributes” of one megawatt hour of nuclear
generation. N.J.S.A. 48:3-87.4. The program is to be funded through a “non-bypassible,
irrevocable” charge of four-tenths of one cent per kilowatt hour imposed on all retail distribution
customers of the New Jersey’s electric distribution utilities. N.J.S.A. 48:3-87.5(j)(1). According
to estimates presented at the legislative hearings, the surcharge would result in collections of
approximately $300 million annually from the State’s electric distribution customers.** These
amounts will be deposited into accounts, and will be used exclusively to pay for ZECs and
implementation costs.

Nuclear power plants were required to apply to the Board no later than December 19,
2018 to participate in the program. N.J.S.A. 48:3-87.5(c). In order to qualify, a plant must meet

the criteria specified in the ZEC statute, including the following:

1. The plant must be licensed to operate by the United States Nuclear
Regulatory Commission through at least 2030.
2. The applicant must demonstrate that the plant “makes a significant and

material contribution to the air quality in the State by minimizing emissions that
result from electricity consumed in New Jersey” and that retirement of the plant
would “significantly and negatively affect New Jersey’s ability to comply with
State air emission reduction requirements.

3. The applicant must demonstrate that the plant’s “fuel diversity, air quality
and other environmental attributes” are at risk of loss because, based on projected
financial results, the plant “will cease operations within three years unless the
nuclear plant experiences a material financial change;” and

12" E.g., Remarks of Stefanie A. Brand, Director, Division of Rate Counsel, Regarding S877 and A2850 (Establishes
Nuclear Diversity Certificate Program) Presented at the Joint Meeting of the Senate Budget and Appropriations
Committee and the Assembly Telecommunications Committee, p. 2 (Feb. 22, 2018), available at:
https://www.state.nj.us/rpa/docs/S877 A2850_testimony 2 22 2018.pdf.
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4. The applicant must certify that the plant does not receive other direct or
indirect payments that eliminate the need for a subsidy.
N.J.S.A. 48:3-87.5(e).

The statue provides a 120-day period, ending on April 18, 2019, to review the
applications and prepare a rank-ordered list of qualified units. N.J.S.A. 48:3-87.5(e).

In ranking the units determined to be eligible, the Board is required to consider “how
well” each unit satisfies the qualification criteria, as well as “other relevant factors such as
sustainability or long-term commitment to nuclear energy production in a manner that supports
New Jersey’s cost-effective transition to a zero carbon energy supply.” N.J.S.A. 48:3-87.5(e).
Based on this ranking, the Board is directed to select units beginning with the top-ranked unit,
and continuing in rank order until the point at which the addition of the next-ranked unit would
cause the electricity produced by all qualified units to exceed 40 percent of the total MWh of
energy distributed by New Jersey’s electric distribution utilities in Energy Year 2018. N.J.S.A.
48:3-87.5(g)(2).

The selected units become eligible to receive ZECs for an initial eligibility period that
runs through the end of the energy year when the unit is selected, and three additional energy
years thereafter. N.J.S.A. 48:3-87.5(h)(1). Thereafter, the selected units may be re-certified for
additional eligibility periods of three energy years. N.J.S.A. 48:3-87.5(h)(2).

Beginning with initial qualification period, the selected units receive ZECs based on the
actual numbers of MWhs of electricity they generate. N.J.S.A. 48:3-87.5(g) (2). The State’s
electric utilities are required to purchase the ZECs on a monthly basis, with payment for the
ZECs purchased during each energy year to follow within 90 days after the end of the energy
year. N.J.S.A. 48:3-87.5(i)(2). The amount paid per ZEC is determined based on the total

amounts contained in the accounts established by the utilities pursuant to the ZEC statute. The

17



value of the ZECs awarded during each energy year is determined by dividing the total amounts
held in those accounts at the end of that energy year by the greater of: (1) 40 percent of the total
number of MWh distributed by the electric public utilities in the State during that energy year,
and (2) the actual numbers of MWh generated by the selected units during the energy year.
N.J.S.A. 48:3-87.5(i)(1). If a selected unit receives direct or indirect payments as a result of state
or federal action for its “fuel diversity, resilience, air quality or other environmental attributes”
the amount of such payments is deducted from the amount that would otherwise be paid for that
unit’s ZECs. N.J.S.A. 48:3-87.5(i)(3).

The ZEC statute establishes a rate of four-tenths of one cent per-kilowatt hour. The
Board may modify the charge in effect during subsequent eligibility periods if the Board finds
that a lower charge will be sufficient to prevent the retirement of the selected units. N.J.S.A.
48:3-87.5(j)(3)(a). Such determinations must be made by the Board no later than 13 months
prior to the applicable eligibility period. N.J.S.A. 48:3-87.5(j)(3)(a).

Selected units are required to certify annually they will operate at full capacity except for
maintenance and refueling outages, for the duration of the then current eligibility period.
N.J.S.A. 48:3-87.5(h) (3). However, the ZEC statute included provisions excusing a unit from
performance for reasons that include “significant” new taxes or assessments, any state or federal
law that materially reduces the value of ZECs, the Board’s exercise of its discretion to reduce the
per-kilowatt-hour charge provided in the ZEC statute, or required capital expenditures exceeding

$40 million. N.J.S.A. 48:3-87.5(K)(1).
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COMMENTS

A. The Applications Overstate the Likely Future Costs of the Units

On the cost side of the Applicants’ claimed shortfalls, they have included significant
costs related to operational and market risks that are speculative and inappropriate to charge
captive regulated ratepayers. They also propose to recover capital costs on a cash flow basis
over one year in violation of both basic ratemaking principles and sound accounting practice. In
addition, some of the claimed operational and maintenance costs are improperly included or
inflated. These defects are summarized below. As Ms. Crane’s Certification explains, while
both Applicants have submitted cost estimates, for Salem | and Salem 11, PSEG is both the
majority owner of and the entity with sole authority to make retirement decisions with regard to
these two units. Accordingly, PSEG’s submission addressed all elements of the application for
100% ownership of the units, with additional supporting material from Exelon. Crane
Certification, p. 2, 3-4. For these reasons, Ms. Crane’s Certification focuses on PSEG’s
submission, while noting that Exelon’s submission reflects similar deficiencies. Crane
Certification, p. 4, 24-25. The discussion below will follow this same approach.

1. *“Costs” of Operational and Market Risks.

The ZEC statute requires applicants to provide costs, including the “the cost of
operational risks and market risks that would be avoided by ceasing operations ....” N.J.S.A.
48:3-87.5 (a). “Operational risks” are defined in the statute as “the risk that operating costs will
be higher than anticipated because of new regulatory mandates or equipment failures and the risk
that per-megawatt-hour costs will be higher than anticipated because of a lower than expected

capacity factor ....” 1d. Market risks include “the risk of a forced outage and the associated
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costs arising from contractual obligations, and the risk that output from the nuclear power plant
may not be able to be sold at projected levels.” Id.

The Applicants’ claimed shortfalls include significant “costs” related to these risks.
Crane Certification, p. 8. Neither category reflects actual, verifiable costs. Both are structured as
cost “cushions” designed to protect the Applicants from potential higher costs or lower revenues.
Crane Certification, p. 10.

With regard to “operational risk,” [BEGIN PSEG CONFIDENTIAL] |

[END PSEG CONFIDENTIAL]. Crane Certification, p. 8.

[BEGIN PSEG CONFIDENTIAL I

I (EN\D PSEG CONFIDENTIAL]. Crane Certification, p. 8-9.
The methodologies used for both operating and market risk result in speculative and un-

verifiable costs. As noted, operational risk was estimated by [BEGIN PSEG

CONFIDENTIAL] | (C\D PSEG CONFIDENTIAL] This
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methodology assumes that operational risk will only add to the costs of operation. However it is
just as likely that costs will be lower. While PSEG’s estimates may be the best indicator of
expected future costs, it would be unreasonable to assume that there is no likelihood costs will be
lower. Since PSEG did not make any adjustments to reflect this possibility, its claimed “cost” of
operational risks is one-sided and would place an unreasonable burden on ratepayers. Crane
Certification, p. 10.

PSEG’s claimed *“cost” of market risk is also flawed. This methodology provides
virtually a guarantee that the claimed *“cost” will cover all contingencies. As is the case with
operational risks, the ZEC statute does not provide for ratepayers to be guarantors for all possible
contingencies relating to market risks. Crane Certification, p. 11. Further, any consideration of
market risk must consider the history of these deregulated units. As discussed in the Background
section above, the nuclear units at issue have been deregulated for approximately 20 years. At
the time the State’s electricity markets were restructured and these three units were transferred to
an unregulated entity, ratepayers paid hundreds of millions of dollars to compensate shareholders
for the risk that market prices would not be high enough to allow the owners to recover their
investments at the values then reflected on the utilities’ books. However, the units have in fact
done very well, earning profits that have been significantly higher than anticipated. Crane
Certification, p. 11. These results highlight the unreasonableness of reflecting a “cost” that is,
effectively, a guarantee against market risks.

Moreover, as noted by Ms. Crane, in 2009 PSEG requested authorization to extend the
licenses of all three units. At that time, PSEG presumably evaluated the risks of continued
operation and was satisfied that the risks were justified by the expected level of earnings. Now

that market conditions have changed, it would be unreasonable for ratepayers to provide a
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guarantee against all risks without considering the substantial benefits that PSEG and Exelon
have received in the past. Crane Certification, p. 11.

In summary, the asserted “costs” of operation and markets risks are based on one-sided
methodologies that essentially provide a guarantee that all contingencies will be covered, with no
consideration of the possibility that costs will be lower, or revenues will be higher, than PSEG’s
current estimates. The “costs” are also inflated because they do not consider the substantial
benefits the units’ owners have enjoyed in the past as a result of their ability to earn unregulated
returns. For these reasons, the Applicants have not sustained their burden of demonstrating the
claimed “costs” of operational and market risks. If the Board were to allow the Applicants to
receive subsidies that include the “costs” of risks, those subsidies should also reflect the
speculative and unbalanced nature of PSEG’s estimates, and take into account the prior benefits
enjoyed by shareholders.

2. Inclusion of Capital Expenditures as “Costs.”

As noted, the Applicants’ requests for subsidies are presented on a “cash flow” basis,
including capital expenditures. The Board must consider the appropriateness of this approach as
a basis for recovery from captive ratepayers, as well as the reasonableness of the expenditures
included in the Applicants’ request.

As the Board is aware, under traditional ratemaking, capital investments are not
recovered in the year they are made. They are recovered over the useful lives of the underlying
assets, and investors are provided the opportunity to earn a return on their investments. Crane
Certification, p. 12-13. The cash flow approach proposed by PSEG and Exelon provides for
immediate recovery of capital investments. This means that each year, they would be relieved of

the risks associated with investments made that year. Crane Certification, p. 13. The impact of
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this on the Applicants’ claimed need for subsidies is substantial. PSEG has based its subsidy

request on a projected shortfall of [BEGIN PSEG CONFIDENTIAL] || G

I - 0 PSEC CONFIDENTIAL] Crane

Certification, p. 13-14.

The cash-flow approach is improper for several reasons. The first is that it “violates a
basic accounting principle that costs which provide a benefit over multiple years should be
recovered over a multi-year period.” Crane Certification, p. 14. This reflects the fact that
unregulated businesses do not have an expectation that capital investments will be recovered in a
single year, and this is especially true of investments that are expected to remain in service for
many years. The accounting principles governing capital investments have been developed to
reflect this reality. Id.

Second, allowing for immediate recovery eliminates much of the risk that the investments
will not be recovered. This is not even appropriate for regulated entities that have an obligation
to provide service and to do so at reasonable rates. It is even more inappropriate for unregulated
entities that can earn and keep unregulated returns. The cash flow approach burdens ratepayers
with the worst of both worlds—funding 100% of capital expenditures for these supposedly
unregulated entities, but with no right to benefit from any excess returns on those investments.
Crane Certification, p. 15.

The cash-flow approach also results in inter-generational inequity, because current

ratepayers would have to pay for investments that are expected to provide benefits many years
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into the future. Further, those future benefits could all be captured by PSEG and Exelon, who
could collect the costs of their capital expenditures over the next three years and then sell the
plants at a profit. Crane Certification, p. 15.

In addition to the fundamental issues with the proposed cash-flow methodology, the
Applicants have not sustained their burden of demonstrating the reasonableness of the capital
projects for which they seek subsidies. As Ms. Crane noted, a detailed review of the capital
projects included in the applications was not possible given the limited time for review.

However, a significant portion of the projected capital expenditures are identified as [BEGIN

pseG conripenT AL
I (=D PSEG CONFIDENTIAL] Crane Certification, p. 15-16.

For these reasons, the record is insufficient to support a finding that the proposed costs are
reasonable.

In addition, the PSEG and Exelon submissions do not address the appropriate time frame
in which to analyze the proposed investments. The ZEC statute provides for consideration of
subsidies for successive three-year periods. Even if the Board decides to grant subsidies for the
initial three-year period, it would be unreasonable to assume that subsidies will continue over the
remaining lives of the three units. For this reason, the Board should consider whether it is
reasonable to provide subsidies that require ratepayers to fund a “business as usual’ capital
budget, or whether subsidies should be limited to those costs that would be necessary to keep the

units in operation for the next three years. Crane Certification, p. 16.

24



3. Inclusion of Improper and Inflated Operational Costs

The cost estimates also include improper and inflated operational costs. First, PSEG’s
claimed costs include millions of dollars in Spent Fuel costs that are not actually being incurred.
As Ms. Crane explained, the United Stated Department of Energy (“DOE”) had previously
collected a charge intended to pay for the development of a spent fuel disposal facility. However,
nuclear operators filed suit against the DOE because no disposal facility had been developed, and
the Spent Fuel charge has been suspended by court order since May 2014. These costs, which
range from [BEGIN PSEG CONFIDENTIAL] || (END PSEG
CONFIDENTIAL] per year in PSEG’s cost projections are not being incurred and should not be
considered in evaluating the need for subsidies. Crane Certification, p. 17.

PSEG also included significant costs for support services and overhead costs. These costs

represent almost [BEGIN PSEG CONFIDENTIAL] ||
I (0 PSEG

CONFIDENTIAL] Crane Certification, p. 17-19. However, based on the nature of the service
company and PSEG’s process for allocating overhead costs, Ms. Crane believes that these costs
are overstated. As Ms. Crane explains, most of these costs are fixed and, in fact, service
companies are formed so that corporations can take advantage of economies of scale. Crane
Certification, p. 19.

According to PSEG’s discovery response, this category encompasses “support services
such as accounting, legal, communications, procurement, human resources, real estate,
insurance, risk management, tax, security and claims, corporate secretarial and certain planning,

budgeting, forecasting services, and general and administrative expenses and other corporate
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overhead costs.” Crane Certification, p. 19. Many of these costs would not be avoided if the
nuclear units were shut down. PSEG has attributed significant levels of service company costs,
as well as significant corporate overhead costs, and common costs, to the nuclear units. This
results in overstated costs. In considering the need for a subsidy the Board should consider only
costs that are shown to result from the operation of the nuclear units. Crane Certification, p. 19-
20.

4, Exelon Filing

As noted above, Exelon provided certain financial projections to supplement PSEG’s
financial data for Salem I and Salem Il. Ms. Crane reviewed these projections and found the
same basic problems that she found with PSEG’s projections. With regard to costs, Exelon
included substantial operational and market risks as “costs,” reflected recovery of capital
expenditures in the year incurred, and included non-existent Spent Fuel Costs and significant
amounts for support services and overheads. Crane Certification, p. 24-25. Exelon’s cost

projections provide no more support than PSEG’s for the Applicants’ request for subsides.

[BEGIN PSEGIEXELON CONFIDENTIAL] I

I = \D PSEG/EXELON CONFIDENTIAL] Crane Certification, p. 23-24.
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B. The Applications Understate the Revenues From the Units

At the same time the Applicants’ overestimate costs; their claim of a shortfall understates
the plants’ revenues in several significant ways. The Applicants assert that future capacity and
energy prices will not be sufficient to cover their costs and expenses and allow a reasonable
return. However, Rate Counsel expert witnesses Robert Fagan and Maximillian Chang from
Synapse Energy Economics concluded upon reviewing the Applications and discovery responses
that this assertion is based on faulty data and assumptions. When they conducted a sensitivity
analysis incorporating the problems with Applicants’ revenue projections, as well as Ms. Crane’s
critique of their market and operational risk adders, they found that the plants will have positive
cash flow over the next three years. Thus, the statutory criteria have not been met and the
Applications should be rejected.

1. Applicants’ Energy Price Projections are Understated
Energy prices fluctuate from day to day throughout the year. For this reason, any
analysis of future energy prices should look at likely ranges of energy revenues that could impact
the cash flow models when modeling future prices. The Applicants, however, chose to base their
projected energy prices not on a range but on power price forwards for [BEGIN PSEG
CONFIDENTIAL] | - (5\\D PSEG CONFIDENTIAL]
As discussed by Mr. Fagan and Mr. Chang:
Using forwards from [BEGIN PSEG CONFIDENTIAL]
END PSEG CONFIDENTIAL]skews the interpretation of
the results when compared to forwards from different points in
time. The period chosen may have a significant impact on the

estimates of future revenues. Fagan and Chang Certification, P.
20.

13 51-ZECJ-FIN-0004
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Fagan and Chang demonstrate in their Certification that the Applicants’ selection of
[BEGIN PSEG CONFIDENTIAL] | (=\D PSEG
CONFIDENTIAL] had the effect of significantly understating the nuclear plants’ likely future
energy revenues, which account for [BEGIN PSEG CONFIDENTIAL]. [END PSEG
CONFIDENTIAL] percent of the plants’ revenues. Fagan and Chang Certification, P. 18. By
way of example, Fagan and Chang note that the BPU in its recent offshore wind solicitation
sought to create uniform assumptions for bidders to allow a consistent analysis of the bids. The

Board required all offshore wind applicants to use forward prices based on one specific day —

August 24, 2018.* [BEGIN PSEG CONFIDENTIAL ] |
I (<O PSEG CONFIDENTIAL]

Fagan and Chang also looked at recent energy prices (January 14 — 27, 2019) in the PJIM

Western Hub and the PECO zones and compared them to the prices projected in the applications.

[BEGIN PSEG CONFIDENTIAL]
I (<D PSEC

CONFIDENTIAL]

The Applicants also failed to look at future natural gas prices, which are generally viewed
as a good indication of where future energy prices will fall. Indeed, the Applicants’ themselves
cite falling natural gas prices as part of the reason their revenues have fallen in recent years.

When Fagan and Chang looked at projections of future prices at Henry Hub, [BEGIN PSEG

Y https://nj.gov/bpu/pdf/boardorders/2018/20180917/9-17-18-8G.pdf. The same concern about consistency for the
purpose of analyzing bids does not apply here.
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CONFIDENTIAL] | (='\D PSEG CONFIDENTIAL] than the

prices projected by the Applicants. Thus, by [BEGIN PSEG CONFIDENTIAL] ||
I =\ D PSEG CONFIDENTIAL] the Applicants’
projections of future energy prices are too low, which skews the analysis of whether their
financial situation will cause them to shut down. By failing to provide a sufficient range of
reasonable revenue projections to allow the Board to adequately assess the financial condition of
the units, the Applicants have failed to meet their burden to demonstrate that a ZEC is warranted.

The Applicants’ analysis of future energy prices is also faulty because they failed to
analyze the price impacts if only one or two of the units shuts down, rather than all three. The
retirement of one of the three units may result in higher prices for the remaining two units. The
upward pressure on prices that the closing of one plant will have may eliminate the need for a
ZEC subsidy for the other two plants. As Fagan and Chang pointed out:

The PJM market is a dynamic system where changes in one unit may impact the prices
paid other units. Specifically, if one of the units retires that would impact the profitability
of the remaining two units. PA Consulting stated that it modeled the impact on emissions
and fuel diversity and did not model the impact of retiring one unit on the remaining two
units.™® This appears to be a critical question since the Applicants are requesting a
subsidy for all three units. Nor did the Applicants account for this impact in its energy
and revenue forecasts provided in the application. We believe that the retirement of one
or more of the units will have a dramatic impact on the profitability analysis of the
remaining units, however this information is missing in the Applications. Fagan and
Chang Certification, P. 33.

Interestingly, PSEG’s own cash flow analyses of its nuclear units include [BEGIN PSEG

conripenTiAL]
I (5'\D PSEG CONFIDENTIAL]. However, the modeling done

1 RCR PS S1 E 00019
16 31-1UD-0004 Confidential
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for the applications does not include such an analysis. The Board must make its decision based
on a full record relevant to the proceeding. Whether the closure of one plant makes the
remaining nuclear plants profitable, thus mitigating the needing for ZEC, is relevant and
necessary information for the Board to make a final determination.

Thus, the Applicants have failed to provide a reasonable range of energy revenue
projections that would enable the Board to adequately assess the financial condition of the unit.
Their energy price projections are understated which has the effect of skewing the analysis of
their revenues. This flaw means that they have not met their burden of demonstrating that the
award of ZECs to any of their units is warranted.

2. Applicants’ Capacity Price Projections are Understated

The Applicants’ projections of future capacity prices are also understated. [BEGIN

psE conFipenTiAL

_l [END PSEG CONFIDENTIAL].
For comparison purposes, the Board’s guidance for the offshore wind bids asks bidders to

use default capacity prices by EDC zone as default values for the offshore wind bid cost-benefit

" RCR-PS-S1-E-0003
¥ RCR-PS-S1-E-0003
9 RCR-PS-S1-E-0003. These proposal are discussed in greater detail below
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analyses.?’ The BPU’s guidance values are $190/MW-day for the PSE&G zone and $165/MW-
day for the Atlantic Electric Zone.?

Moreover, relative to historical prices, the Applicants’ projection of future BRA prices is
[BEGIN PSEG CONFIDENTIAL]- [END PSEG CONFIDENTIAL] the historical
average from selected BRAs. The BRA prices have been set for the next three years (through
June 2022). In reporting historical capacity revenues, the Applicants adjusted their BRA prices
for incremental auction results from the 2020/2021 auction and previous auctions as well. FERC
has allowed PJM to delay the 2022/2023 auction from May until August to allow PJM to finalize
changes in the capacity market construct as discussed further below. The anticipated changes are
generally expected to raise prices, but that change is not reflected in the Applicants’ analysis.
Thus, as with their projections of future energy prices, the Applicants’ future capacity price
assumptions are low. This has the effect of skewing their analysis of the units’ financial
conditions.

There are also omissions from the analysis of future capacity prices that should be taken

into account. Specifically, [BEGIN PSEG CONFIDENTIAL ] |
I (=0 PS=G

CONFIDENTIAL] Hope Creek appears on the NYISO generator list.? The fact that Hope
Creek apparently provides some of its capacity to NYISO indicates that PSEG would need to

supplement some portion of Hope Creek’s nuclear capacity in PJM with other units. [BEGIN

pseG conFioenTiAL) I

2 Attachment Seven: Standard Inputs for Cost-Benefit Analysis. Page 68. Available at
https://nj.gov/bpu/pdf/boardorders/2018/20180917/9-17-18-8G.pdf

L Ibid.

22 http://mis.nyiso.com/public/htm/generator/generator.htm
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I (/\D PSEG CONFIDENTIAL]. However, these

revenues were not included in the applicants’ analysis.

The Applicants also failed to consider a number of recent policy changes on the state and
federal level that may impact either demand and/or energy and capacity prices. These include
the impact of New Jersey re-joining the Regional Greenhouse Gas Initiative (RGGI), the 1100
MW of offshore wind that is anticipated to come online in 2021 (and the 3500 MW 2030 goal),
and the recent legislative mandates regarding energy efficiency and renewable portfolio
standards. All of these programs will likely have some effect on future energy and capacity
revenues realized by these plants. Yet they were ignored in the Applicants’ analyses. For these
reasons, the analyses are flawed and the Applicants have failed to meet their burden of
demonstrating the need for ZEC subsidies.

3. The Applicants Fail to Take into Account Other Revenues that Should be Included.

a. The Applicants Fail to Include Hedging Revenues

PSEG has understated the revenues associated with the three nuclear units by excluding
hedging revenues. As noted by Ms. Crane, both PSEG and Exelon enter into hedges such as
[BEGIN PSEG CONFIDENTIAL] | (c'\D PSEG
CONFIDENTIAL] to mitigate the uncertainty of revenues in upcoming years. However both
companies excluded revenues from hedging activities in their revenue forecasts. Crane

Certification, p. 20. PSEG stated in a discovery response that, [BEGIN PSEG

2 https://www.northjersey.com/story/news/environment/2017/05/31/coal-power-plants/355425001/
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conripenTiAL)
I (=\D PSEG CONFIDENTIAL] Exelon stated

that its hedge contracts are not usually tied to a specific unit. Crane Certification, p. 20.
Excluding hedging revenues overstates the required subsidies for two reasons. First, as
Ms. Crane explained, even though the hedge contracts may not be tied to specific units, the three
nuclear units provide “an energy source that is integral to the hedging positions taken by the two
Companies.” Crane Certification, p. 20. Second, the costs of hedging activities were implicitly
included in determining the claimed cost of market risk, and thus the benefits of hedging should

not be excluded from the calculation of revenues. As noted in PSEG discovery responses

BEGIN PSEG CONFIDENTIAL] I
I -\ D PSEG CONFIDENTIAL] Crane Certification, p.

20-21. Since both Applicants actually receive hedging revenues related to the nuclear units, and
hedging-related costs were considered as part their claimed need for subsidies, hedging revenues
should be included in evaluating the need for subsidies.

b. The Applicants Fail to Consider Additional Tax Benefits

Neither of the Applicants considered the impact of the Tax Cuts and Jobs Act of 2017
(“TCJA”) on their need for subsidies. The TCJA, which became effective January 1, 2018, had a
major impact on the costs of both regulated and non-regulated corporations. As Ms. Crane

explained, TCJA reduced the corporate tax rate from 35 percent to 21 percent. This not only
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reduced corporations’ current tax liabilities, but also created millions of dollars of benefits in the
form of excess deferred income taxes. Crane Certification, p.21.

Excess accumulated deferred taxes result from the difference in the taxes recorded
pursuant to Generally Accepted Accounting Principles (“GAAP”) and taxes actually paid to the
Internal Revenue Service (“IRS”). Crane Certification, p. 21.%* As Ms. Crane explained,
corporations including the Applicants recorded deferred income taxes assuming the 35 percent
tax rate would be in effect in the future. As a result, companies found themselves with millions
of dollars of excess accumulated deferred income taxes that had been recorded at the prior
federal income tax rate of 35 percent but are now expected to be paid at the lower 21 percent
rate. Regulated public utilities are required to return the resulting excess amounts to ratepayers.
However, for unregulated entities, the impact resulting from the change is immediately reflected
in their income statements. Crane Certification, p. 22.

In 2017, following the enactment of TCJA, both PSEG and Exelon recorded credits to net
income. PSEG recorded benefits of approximately [BEGIN PSEG CONFIDENTIAL] -
I (END PSEG CONFIDENTIAL] in 2017 due to excess accumulated deferred income
taxes for the Hope Creek and Salem nuclear units. While Exelon has not provided the amount of
the credit it took due to excess accumulated deferred income taxes for its share of Salem 1 and

Salem 2, it is reasonable to assume that it was proportionate to the credit taken by PSEG. Crane

* As an example, companies are allowed to depreciate certain assets on an accelerated basis, thus “front
loading” depreciation expense in the early years of the asset’s useful life for tax purposes. However,
pursuant to GAAP assets are depreciated based on “straight line” depreciation over the asset’s full useful
life, and the taxes recorded under GAAP are based on straight-line depreciation. This results in higher
taxes being recorded pursuant to GAAP than the company is actually paying during the early years of the
asset’s useful life. The reverse occurs after the asset is fully depreciated for tax purposes. The cumulative
amount of taxes that have been recorded pursuant to GAAP but not yet paid to the IRS is known as
accumulated deferred income tax.
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Certification, p. 22. Since neither entity is subject to rate regulation, both have retained the
income that resulted from the TCJA tax cut. This substantial income is directly related to the
Applicants’ ownership of the Hope Creek and Salem generating units, and should be taken into
account as part of the Board’s consideration of the need for subsidies. Crane Certification, p. 22-
23.

There are also other tax benefits retained by the Applicants that should be offset against
any subsidies. All three units are owned by limited liability companies (“LLCs”), which pass
their profits and losses through to the LLC members. Since both PSEG and Exelon file
consolidated income taxes, losses incurred by any LLC member can be used to offset income
earned by other entities the consolidated tax group. This can be especially beneficial when the
consolidated tax group includes a regulated utility with significant taxable income. As Ms. Crane
noted, PSEG’s regulated utility affiliate just concluded a base rate case which can be expected to
provide substantial profits than can be offset with other affiliates’ tax losses over the next 12
months. This and other tax benefits available to both PSEG and Exelon should be considered in
the Board’s analysis of the need for subsidies. Crane Certification, p. 23.

c. The Applicants Fail to Address Changes in PIJM’s Wholesale Market that May

Impact Revenue for These Units.
PJM relies on markets to ensure reliable electrical service throughout the RTO. To that end,
PJM is constantly reviewing clearing prices of the Capacity and Energy Markets to determine if
those prices are sufficient to fully compensate generators in PJM. Because of these concerns,

PJM has taken action to raise prices both in the Capacity and Energy Market and continues to do

35



s0.” Indeed, some of that action is in direct response to the very issues raised by PSEG and
others seeking a subsidy for nuclear and other units, while other actions are in direct response to
actual or proposed subsidies.

Many of the proposed changes pending at PJM or FERC will also have upward impacts on
Energy and Capacity Markets. Applicants did not adequately consider any of the following
when projecting future energy and capacity prices. In failing to do so, Applicants’ future energy
projections likely under estimate the income the units will receive from the Energy and Capacity
Markets.

d. PJM Energy Price Formation

PJM established the Energy Price Formation Senior Task Force in April of 2018 to
address instances where “operators commit resources to ensure reliability but these commitments
are not reflected through market clearing prices such that those prices can be suppressed and
result in undesirable outcomes.” April 11, 2018 letter from Andrew L. Ott, President and CEO
to PJM Stakeholders.”® Grounded in a desire to transparently reflect the cost of ensuring
reliability and resiliency, PJM proposed a change to the Energy Markets that would raise prices
received for all generators.

PJM has advised that it is anticipated that on February 12, 2018 the PJM Board will
direct PIJM staff to file PIM’s proposal. PJM’s proposal will result in an increase in Energy and

Reserve Market revenues of approximately $1.92 billion. PJM Price Formation Paper, dated

 Indeed, Applicants wrote to the PJM Board of Managers on January 29, 2019 asserting that, “PJM’s current
wholesale power market design fails to reflect the full value of resources providing services, resulting in inaccurate
price signals that undermine efficient investment by our companies . . . [the current] reforms provide modest
incremental change, but fall short of the fundamental changes that are needed to support baseload electric generator
units over the long-term. https://www.pjm.com/-/media/about-pjm/who-we-are/public-disclosures/20190130-final-
joint-letter-to-pjm-board.ashx?la=en Thus, while seeking ZECs in New Jersey, Applicants urge PJM to raise prices
in the PJM wholesale markets, which may mitigate any need for ZECs.

% https://www.pjm.com/-/media/committees-groups/task-forces/epfstf/postings/20180412-pjm-board-
letter-regarding-energy-market-price-formation.ashx?la=en
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December 14, 2018.%” While PJM assumes some decrease in capacity market prices ($440
million to $1.5 billion), ?® it is clear that energy market revenues will increase the overall
revenue for generators. PJM has stated that it intends to file its Energy Price Formation position
at FERC within the next two months, and that the result of that filing will be an increase in
energy market revenues for all three units.

e. Changes to the Minimum Offer Price Rule to Reflect State Public Policy
Initiatives

In 2006, after extensive negotiations, a settlement was reached creating the Reliability
Pricing Model (“RPM”) for the PJM capacity market. It was approved by the FERC and
incorporated into PJM’s tariff.”® Pursuant to the 2006 Order, PJM operates two types of capacity
auctions — the base residual auction held three years in advance of when the capacity would be
needed and the incremental auction allowing the load serving entity (“LSE”) to purchase
additional capacity if needed to meet unexpected demand. An LSE can choose not to participate
in the auctions by using the Fixed Resource Requirement (“FRR”) alternative option allowing
the LSE to directly contract with generation resources and be responsible for satisfying all
capacity obligations in its service territory.

The 2006 Order also created mechanisms to prevent market manipulation in those
auctions including a rigid price cap on all offers and a Minimum Offer Price Rule (“MOPR”).
The MOPR was designed to curb monopsony power, the power of a buyer facing many sellers

with little or no competition from other buyers. To avoid artificially low prices sure to clear the

' https://www.pjm.com/-/media/committees-groups/task-forces/epfstf/20181214/20181214-item-04-
price-formation-paper.ashx.

%8 That assumption does not include upward pressure on capacity market prices that will likely result
from the other initiatives listed below.

# See: PIM Interconnection L.L.C., 117 FERC 161, 331 (2006), the “2016 Order”.
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auction, the MOPR seeks to identify uneconomic offers and “mitigate” them by raising them to a
price that more accurately approximates their net costs.

In April 2018, in the face of an increasing desire by states to enact policies to preserve
certain resources despite the market outcomes, including nuclear power plants, PJM proposed
revisions to RPM. PJM described the changes as designed to address the “impacts” and
“adverse effects” of these state policies on the RPM markets.** PJM proposed “capacity
repricing,” which would allow resources receiving out-of-market payments as a result of state
programs (“state-sponsored resources”) to bid into the auction and, if they cleared, receive an
RPM capacity payment. PJM would then subsequently ‘re-price’ the offers of these resources to
an administratively-set floor, and rerun the auction to set the clearing price for all resources so
that the subsidized prices bid by the state-sponsored resources did not set the clearing price.** In
the alternative, PJM proposed a modified MOPR that would increase the offer price of certain
resources.

In June 2018, FERC rejected PJM’s repricing proposal and the amended MOPR. The
Commission remanded the matter back to PJM with a preliminary finding that a further
expanded MOPR and a resource-specific FRR could be just and reasonable.** While the original
MOPR had only previously been applied to newly constructed natural-gas fired resources which
had not yet cleared PJM, the expanded MOPR cited by the Commission would apply without
exception to all new and existing resources. The FRR alternative (“FRRa”) would remove a

state-sponsored resource from PJM’s RPM, “along with a commensurate amount of load.”*?

%0 PJM Interconnection L.L.C., Capacity Repricing or in the Alternative MOPR-Ex Proposal: Tariff
Revisions to Address Impacts of State Public Policies on the PJIM Capacity Market, at 1, Docket No.:
ER18-1314 (April 9, 2018).

%! See: the 2016 Order at s 35-42.

% 1d. at s 158 & 160.

% 1d. at 1 160.
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FRRa resources would not receive a payment from RPM and the commensurate amount of load
would not make capacity payments to those resources through PJIM. The Commission held that
the FRRa should increase transparency by showing “which capacity costs are the result of
competition in the capacity market and which capacity costs are being incurred as a result of
state policy decisions.”** The BPU and others filed a request for rehearing of the June Order,
which remains pending before the Commission.

f. Grid Resiliency and Reliability

On September 28, 2017, the US Secretary of the Department of Energy (“DOE”)
submitted a rule-making proposal to the FERC pursuant to Section 403 of the DOE Organization
Act.®® Citing to a DOE Staff Report on electric markets and grid reliability, the Secretary of
Energy directed FERC to order all regional transmission organizations to develop tariffs that
would require load-serving entities to purchase energy from defined “reliability and resilience
resources”, and allow recovery of the costs and return-on-equity for these resources.* Such
resources were narrowly defined in the proposed rule as essentially only coal and nuclear
facilities.” Complying with the directive from the Secretary of Energy, FERC initiated a rule-
making proceeding.

After receipt of voluminous comments from stakeholders, on January 8, 2018, FERC

terminated its rule-making proceeding and opened a new docket to further examine the reliability

¥ 1d. at 1 162.

% 42 U.S.C. §7171 (2012). See also, 18 CFR § 35.28, Docket No. RM17-3-000 (Grid Resiliency Pricing Rule)

% See, “Staff Report” at p. 14
https://www.energy.gov/sites/prod/files/2017/08/f36/Staff%20Report%200n%20Electricity%20Markets%20and%2
OReliability 0.pdf.

37 Ib_ld
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and grid resiliency of the electric markets managed by RTOs.* FERC specifically stated that
part of its justification for terminating the initial rule-making proceeding was that:

. the Proposed Rule would allow all eligible resources to receive a
cost-of-service rate regardless of need or cost to the system. The
record, however, does not demonstrate that such an outcome would be
just and reasonable. It also has not been shown that the remedy in the
Proposed Rule would not be unduly discriminatory or preferential. . .”*°

FERC concluded that any modification of the electric market requires a comprehensive or
“holistic” examination of all resources to determine the requirements for reliability and grid
resiliency.

As a result, FERC requested additional comments from by May 9, 2018 to respond to
how grid resiliency and reliability are currently being addressed, and, how any perceived
deficiencies would be corrected.* Although the Commission has not issued its Order
concerning the pending proceeding, it is very likely that generators — including nuclear facilities
— could receive additional revenues if FERC finds that further mitigation of risks are needed to
support the resiliency and reliability of the energy grid. Such a ruling by FERC would result in
additional capacity and/or energy market profits for nuclear units and, therefore, must be
considered by the Board in its review of the necessity for the ZECs requested by the Applicants.

g. Fuel Security Proposal by PIM

On March 30, 2017, PJM released its “Evolving Resources Mix and System Reliability”

report (“March 30, 2017 Report”) as a result of concerns raised by various stakeholders after the

%8 FERC Grid Resiliency Pricing Rule, RM18-01-000 (October 10, 2017), and, Grid Resilience in Regional
Transmlssmn Organizations and Independent System Operators, AD18-07-000 (January , 2018.
 FERC Order AD18-07-000, 162 FERC § 61,012 at p. 9
40
Id., atp. 1.
“1d., atp. 19
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January 2014 “Polar Vortex” weather event.* During a colder—than-normal period in January
2014, the demand on the electric grid required PJM to request greater than usual operation of
various types of generation units. However, certain generation units failed to respond as
expected which initiated stakeholder discussions concerning grid resilience and reliability. The
major conclusion of the March 30, 2017 Report was that the PJM electricity market has
sufficient fuel diversity, but due to national energy policy changes and lack of uniformity in the
definition of resiliency, more analysis should be conducted by PIM.*

Continuing to study the resiliency of the electric market, PJM released its December 17,
2018 report, “Fuel Security Analysis: A PJM Resilience Initiative (“December 17, 2018
Report”).** The December 17, 2018 Report concluded that PJM has no current reliability issues,
but due to more dependence on gas — fired resources, plant retirements and the availability of gas
transportation services, it is necessary to determine the value of fuel secure resources.*
At its January 24, 2019 Markets and Reliability Committee meeting, PJM announced that a new
‘Senior Task Force’ will be created to specifically address the issue of measuring the value of

“fuel security attributes through competitive markets.”*

While the task force is just beginning,
its mandate to ensure fuel secure resources are properly valued will likely result in additional

revenues for these units in the capacity or energy markets.

2 See, https://www.pjm.com/-/media/library/reports-notices/special-reports/20170330-pjms-evolving-resource-mix-
and-system-reliability.ashx?la=en

“1d., at p. 38-40

* See, https://www.pjm.com/~/media/library/reports-notices/fuel-security/2018-fuel-security-
analysis.ashx

* See, https://www.pjm.com/-/media/committees-groups/committees/mrc/20190124/20190124-item-07-
fuel-security-presentation.ashx

“®See, https://www.pjm.com/committees-and-groups/committees/mrc.aspx (1/14/2019)
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4. Regional Greenhouse Gas Initiatives

On January 29, 2018, Governor Murphy signed Executive Order 7 (“EO7”), which
instructed the NJ Department of Environmental Protection (“DEP”) and the Board to initiate the
process to have NJ return to RGGI. RGGI is a 9-state, regional program which was formed in
2005 to establish ‘cap-and-trade’ auctions to reduce carbon dioxide (CO,) emissions.*’ Natural
gas and other fossil-fueled generation facilities with capacity greater than 25 MW are allowed to
purchase allowances per ton of CO, emitted annually. Participating states use the revenue from
the auctions to promote renewable energy programs and clean energy goals.*® Due to Governor
Murphy’s directive, the DEP is currently conducting public hearings and rule-making
proceedings to return the State as a participating RGGI member.*® As further explained in the
Certification of Rate Counsel’s experts, Messrs. Chang/Fagan, New Jersey’s re-entry into the
RGGI Program will impact energy prices by raising the cost of competing fossil generation and
should have been specifically considered by the Applicants in estimating future revenues.

C. The Applications’Calculation of Environmental Benefits is Inaccurate

To qualify for a ZEC, an applicant must demonstrate that its “environmental attributes are
at risk of loss” because it is not expected to cover its “costs and risks” and will have to shut
down. N.J.S.A. 48:3-87.5(3)(a)(3). In addition, the ZEC itself is supposed to compensate the

nuclear plant owners for the “emissions avoidance benefits” of the plant, which is defined as:

The benefits associated with the preservation of better air quality and other environmental
attributes caused by the production of electric energy from a selected nuclear power
plant, as well as the reduction in damage that would otherwise be caused by carbon
dioxide or other greenhouse gases or other pollutants emitted but for the production of
electric energy from a selected nuclear power plant.

" 1bid.

% See, www.rggi.org/
49 See, www.nj.gov/dep/rules/notices.html
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N.J.S.A. 48:3-87.4 (2).

To estimate this statutory criterion and justify the value of the ZEC, the Applicants
retained PA Consulting to conduct emissions modeling and ERM to conduct dispersion
modeling. Both modeled three scenarios: the status quo, the impact if only Hope Creek shuts
down, and the impact if all three plants shut down. ERM used the results of the PA Consulting
modeling and conducted dispersion modeling for ozone, NOx and a spreadsheet analysis for

Greenhouse gases (“GHG”).

The results of this modeling demonstrate that while GHG emissions would go up under
both of the shutdown scenarios, the amounts would still come in under the 2020 targets
established in the Global Warming Response Act (GWRA). N.J.S.A. 26:2c-37. Similarly, with
respect to ozone, the modeling found that there would be some increase if the plants shut down,
but not a significant increase. With respect to NOx, the modeling also found an increase if the
plants shut down. However, as set forth in the Certification of Robert Fagan and Maximillian
Chang, the Applicants’ modeling suffered from significant flaws that had the effect of
magnifying the likely environmental impacts. Thus, the changes that will result are likely to be
even lower than portrayed by the Applicants.

ERM found that the closure of the three nuclear units would result in an increase of 12.92
million metric tons (“MMT”) of GHG, and that overall statewide emissions would be 121.6
MMT. The retirement of a single nuclear unit results in an increase of 6.85 MMT of GHG, and
that overall statewide emissions would be 114.6 MMT. Both statewide totals are still below the
below the statewide 2020 GWRA limit of 125.6 million metric tons (MMT). The ERM ozone
modeling results indicate that the retirement of three nuclear units would increase ozone

emissions by a maximum of 0.57 parts per billion (ppb). New Jersey’s 8-hour ozone standard is
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70 ppb. Thus, ERM found that the three nuclear units would result in an increase of ozone
impacts representing 0.8 percent of the state’s ozone standard. ERM found that NOx emissions
would increase by 18.3 tons per day under the three unit retirement scenario, and that these
results were incorporated into the ozone modeling.

These numbers are likely overstated for a number of reasons. First, as with the PA
Consulting report, ERM limited the modeling period to June 1, 2019 through May 2022. This
near-term time frame limits the possible replacement resources to either existing generation
and/or known capacity builds, and excludes the medium and long-term trends and initiatives in
New Jersey that could affect state emissions. Most notably, it excludes consideration of the
addition of 1,100 MW of offshore wind in the medium term and up to 3,500 MW over a longer
term that will affect emissions and fuel diversity trends. ERM also ignored increased Renewable
Portfolio Standard requirements in the medium and long-term that would result in increased
renewables in the state that may help offset some loss of carbon-free emissions should one or
more of the nuclear units retire. On the demand side, the PA Consulting and ERM modeling
exercise did not incorporate increased energy efficiency requirements, which would help reduce
demand that may also help offset some loss of carbon-free emissions should one or more of the
nuclear units retire.

ERM also overstates energy sales which results in an inflated estimate of how much more
generation would be needed to meet future energy requirements. ERM assumed that 2020 energy
sales would the same as the average energy sales from 2013-2017, which ERM found to be

74,548,082 MWh.>® This represents an increase of 1.6 percent from the 2017 reported energy

% 51-ZECJ-ENV-0002-0011
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sales of 73,382,940 MWh.>* ERM then applied a 7 percent loss factor to the sales data from the
Energy Information Administration (EIA) to arrive at a net sales amount of 80,159,228 MWh for
2020.% However, the 2018 PJM load forecast for New Jersey shows net energy sales for New
Jersey of approximately 76,181,000 MWh for 2020.>® This suggests that the ERM data may be
overstating future energy sales for New Jersey by 5.2 percent compared to PJM load forecasts.

Like PA Consulting, ERM modeled all of the retirement scenarios as if the plants would
close on June 1, 2019 and assumed that the Hope Creek retirement scenario also served as a
proxy for the retirement of any one of the three units. This is not a realistic assumption. Each of
the three nuclear units has capacity commitments for several more years and different refueling
outage dates. This assumption of an early retirement skews the emissions impact that the
retirement of any one or all three of the nuclear units may actually have on New Jersey in
relation to the 2020 GWRA emissions threshold.

The Applicants’ emissions modeling also failed to take into account [BEGIN PSEG

conripenTiAL) I

1 ERM presented their estimated energy sales based on EIA data that is reported in calendar year. This
presentation is close, but not the same as the energy year (June 1 to May 31) format that is stated in the
Statute.

*2 S1-ZECJ-ENV-0002-0011

%% Table E-1 page 93. Available at https://www.pjm.com/-/media/library/reports-notices/load-
forecast/2018-load-forecast-report.ashx. The PIJM load forecast is based on information provided to PIM
that should include losses.
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I (<D PSEG CONFIDENTIAL] Certainly

this should have been taken into account since such a large part of the Applicants’ argument for
the ZEC is that it will preserve the “environmental attributes” and “emissions avoidance
benefits” of these plants. If New Jersey ratepayers are not getting those attributes or benefits
because PSEG is selling the Hope Creek capacity to New York, then those values should have
been included in the Applicants’ environmental modeling.

For these reasons, Applicants have failed to demonstrate that the environmental attributes
of these plants justify awarding ZECs. In addition, they have failed to demonstrate that the
“emissions avoidance benefits” of these plants justifies the substantial approximately $300

million per year cost of the ZECS.

D. The Units Are Not Likely to Close in the Next Three Years

In addition to the failure to demonstrate the financial and environmental criteria
necessary to justify the award of a subsidy, there are other reasons why it is not likely that these
units will close in the next three years. First, as noted earlier, all three of the nuclear units have
cleared in the PJIM BRA capacity auctions. They are therefore committed to providing capacity
in three years. While PSEG and Exelon could substitute other generation in place of their
nuclear commitments,>* replacing such a substantial amount of capacity would be costly and

difficult. If they could not find sufficient replacement capacity, they would subject themselves to

> [BEGIN PSEG CONFIDENTIAL

CONFIDENTIAL]
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penalties under PJM’s Capacity Performance rules. Thus, the most likely scenario is that the
companies would keep the plants open to meet their capacity commitments.

This likelihood is underscored by PSE&G’s actions regarding the PJIM Atrtificial Island
(“Al”) Project, which relates to transmission upgrades being considered to carry electricity from
the nuclear units that are the subject of these applications.®® The Al project has been hotly
debated since 2013. In April of 2013, PIJM asked for proposals from merchant transmission
owners to solve stability issues coming from the nuclear plants on Artificial Island. Multiple
entities, including PSE&G submitted bids. While the full details are not relevant to this
discussion, there was significant debate over PJM’s selection process and its proposed resolution.
Throughout the process, PSEG and its subsidiary PSE&G, argued that PSE&G’s transmission
proposal was the best solution and even filing a Complaint at FERC in January of 2015 arguing
that PJM’s process was improper. FERC denied that Complaint. EL15-40. At no point during
that process did PSEG or PSE&G assert that there was any risk that the nuclear units would
close, despite the possible expenditure of hundreds of millions of dollars to support upgraded
transmission from the nuclear plants.

On July 29, 2015, the PJM Board approved the Al Project and assigned a portion of the
construction to PSE&G. Subsequently, PSE&G filed a petition with FERC seeking incentive
rate treatment for PSE&G’s portion of the project. See FERC Dkt. No. ER16-6109.
Significantly, in support of that application, PSE&G’s Senior Vice President—Delivery Projects

and Construction, testified as to “what contingencies outside of PSE&G’s control could cause

> The Al Project consists of a 230 kilovolt transmission line under the Delaware River, connecting a
substation at one of the nuclear stations to a new substation to be built in Delaware.
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abandonment of the Al Project?” At no point in the filing does PSE&G mention the possibility
that any of the units on Artificial Island were at risk of ceasing operations.>®

There has also been contentious debate concerning cost allocation for the Al transmission
project. The debate on cost allocation centers on where the electricity from Artificial Island
actually flows and who benefits from the electricity. It is undisputed that the energy output from
Artificial Island currently flows to ratepayers in states other than New Jersey. That is simply the
nature of a grid—once the electrons are released to the grid, it is impossible to trace their path.
The upgrades to Artificial Island, however, make it clear that after completion of the project,
significantly more energy is likely to flow out of New Jersey to Delaware and then Maryland and
Pennsylvania. PJM’s Solution-Based DFAX analysis, which is used to evaluate the cost
allocation of transmission facilities, >’ determined that 99.98% of the power flow benefit should
be assigned to the Delmarva Power Zone. In other words, upon completion of the Al Project,
significantly more megawatts of power will flow from Artificial Island to Delaware and
Maryland, further increasing the subsidies New Jersey ratepayers will pay for the benefit of
Delaware, Maryland and other PJM states’ ratepayers through ZECs.

This debate continues before FERC. Through multiple filings with FERC and PJM, and
numerous discussions with all parties, PSEG has never once put into question the need for
upgrades to transmission from Acrtificial Island. In other words, PSEG never stated that PJM

should reconsider this project based upon the possible closing of the nuclear units on Artificial

% It is significant that the question asks about contingencies outside of PSE&G’s control. Closure of the
nuclear units at Artificial Island is clearly outside of PSE&G’s control, albeit within the control of its
parent corporation. Nonetheless, if closure of the units was under serious consideration in 2015, it should
have been listed as a possible contingency impacting construction of the Al Project.

% “The Solution-Based DFAX method evaluates the projected relative use of a new Reliability Project by
load in each zone and withdrawals by merchant transmission facilities and through this power flow
analysis, identifies projected benefits for individual entities in relation to power flows.” PJM
Interconnection, L.L.C., 142 FERC 161,214 at P 416 (2013) (emphasis added).
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Island. Certainly if the threat of closure were real, PSEG would have informed PJM and PJM
would have made an assessment as to whether the Al upgrades are indeed still needed. This has
not happened because PSEG has never stated as part of those proceedings its intention to close
these nuclear units. This provides further evidence that these plants will not in fact close within
three years.

Another reason why these plants are unlikely to close is their commitments into the PJIM
BRA and New Jersey’s BGS. All three units have existing obligations for the PJM Capacity
Market through 2022. While it is theoretically possible for the Applicants to unwind their
wholesale commitments by obtaining replacement generation, >® Exelon has noted that as a
practical matter it would retire units at the end of other obligations. This would mean that
realistically, the Applicants would not be practically able to retire any one of the three units until
the end of May 2022. Similarly, all three units have existing capacity obligations for the NJ
BGS through 2022. Again, Exelon has stated that it would retire the units only after the end of
these obligations. Thus, it is unlikely the units will shut down in the next three years.

E. Other Important Considerations and Reasons to Deny the Applications

Based on the information discussed above, the Applicants have failed to meet their
burden to demonstrate that they are entitled to a ZEC subsidy under the criteria set forth in the
statute. However, if the Board determines that some subsidy should be awarded, the following

are important considerations that must be taken into account.

*® [Begin PSEG Confidential
[End PSEG Confidential] it would be
extremely difficult to replace all of the units’ capacity obligations with alternative resources.
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1. The Reasonableness of the $.004/ kwh Rate

The BPU has no authority under governing law to approve an unjust or unreasonable rate.
Thus, the BPU has an obligation to determine not only whether a ZEC is warranted, but also
whether the rate set forth in the statute is just and reasonable. The Company argues that the rate
set in the statute is immutable and that, while the BPU has authority to deny a ZEC, it does not
have authority to reduce the ZEC rate if it finds that a subsidy is warranted under the statutory
criteria. This is not an accurate reading of the law. It ignores substantial case law and other
clear statutory mandates. See, N.J.S.A. 48:2-21(b) (which obligates the BPU to ensure that any
rates it approves are “just and reasonable”) and N.J.S.A. 48:3-1 (which prohibits utilities from
charging rates that are unjust or unreasonable).

The Legislature’s goal in enacting the ZEC statute was not to repeal existing principles
governing electricity generation and utility rate setting, but to provide limited relief for the
claimed financial hardship of nuclear plants in order to prevent them from shutting down,
threatening existing jobs and environmental goals. The $0.004 per kilowatt-hour rate set by the
Legislature in the statute purports to “reflect[] the emissions avoidance benefits associated with
the continued operation of selected nuclear power plants.” N.J.S.A. 48:3-87.4. However, there
is nothing in the statute that quantifies those “benefits” or explains how the rate was calculated.
Indeed, the statute was written before any proceedings occurred to review any factual
information and before any plants were selected. Thus, there is no way that the $0.004 rate could
have been set based on any factual record establishing “emissions avoidance benefits” or

analyzing what would be needed to alleviate any financial hardship sufficient to keep plants open
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and avoid any purported increase in emissions.>®
There is nothing in the statute that repeals the Board’s overall regulatory authority to

establish rates and regulatory duty to ensure that rates are just and reasonable. To the contrary,
the Legislative hearings included many statements from Legislators and proponents of the bill
that demonstrate that the intent was to permit the BPU to exercise its broad discretion to look at
the financial status of the plants and establish just and reasonable rates. ® Thus, BPU must
analyze, if it finds that a ZEC is justified at all, whether the $0.004 rate is just and reasonable.
Even if the statutory language appears to impose the $0.004 rate without allowing BPU to
change it, the statute cannot be read to allow approval of an unjust or unreasonable rate. As the
New Jersey Supreme Court has held:

The system of rate regulation and the fixing of rates thereunder are related to

constitutional principles which no legislative or judicial body may overlook. For if

the rate for the service supplied be unreasonably low it is confiscatory of the utility’s
right of property, and if unjustly and unreasonably high (bottomed as it is on the

> In fact, the original version of the bill described the certificates, then called “Nuclear Diversity
Certificates,” as representing the “environmental and fuel diversity attributes of one mega-watthour of
electricity” generated by a nuclear plant. https://www.njleg.state.nj.us/2016/Bills/S4000/3560 I1.HTM .
When the bill was reintroduced in the 2018-2019 legislative session, the certificates became known as
“Zero Emission Certificates” purportedly representing the “emissions avoidance benefits” of keeping the
nuclear plants open. However, even though the certificates were representing the value of different things
under different versions of the bill, the $0.004 per kilowatt hour rate remained the same. This is further
evidence that the rate was not based on any particular valuation of “fuel diversity,” “environmental
attributes,” or “emissions avoidance benefits.”

% For example, at the hearing before the Senate Energy and Environment Committee, on January 25,
2018, https://www.njleg.state.nj.us/media/archive_audio2.asp?KEY=SEN&SESSION=2018, Primary
Sponsor and Committee Chairman Smith stated (at 12:56) that the newly revised bill gives “greater
powers to the BPU with regard to the request for support.” Primary Sponsor Senate President Sweeney
stated (at 16:46): “This creates one thing — a process of review where PSEG will show their books to the
BPU and BPU has the authority and ability to make a determination at that point. There is no guarantee
here.” A press release issued by Primary Sponsor Senator Kip Bateman (attached) on the original version
of the bill stated, “I support the checks and balances in the legislation that will allow the BPU to review
PSEG’s financials. This will help us to minimize the impact on ratepayers and ensure that the nuclear
plants are only getting what they need to stay in the black.”
https://www.senatenj.com/print/release.php?postid=36046

o1


https://www.njleg.state.nj.us/2016/Bills/S4000/3560_I1.HTM
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https://www.senatenj.com/print/release.php?postid=36046

exercise of the police power of the state), it cannot be permitted to inflict extortionate
and arbitrary charges upon the public. And this is so even where the rate or limitation
on the rate is established by the Legislature itself.

In re proposed Increased Intrastate Industrial Sand Rates, 66 N.J. 12, 23-24 (1974). See
also, State v. Trenton, 97 N.J.L. 241, 247 (Court of Errors and Appeals, 1922)

(“rates fixed by legislation must be reasonable, and to that end must be subject to judicial
review.”)

Nor can there be any legitimate argument that this charge is not a “rate” that must be just

and reasonable. In re Redi-Flo Corp., 76 N.J. 21, 40-41 (1978) (holding that N.J.S.A. 48:2-

21(d) defines a rate from the standpoint of the consumer and that any increase that causes an
increase in the consumer's out-of-pocket expenditure is a “rate increase” under the statute.) See

also, In re Board’s Investigation of Local Exchange Carrier Intrastate Access Rates, 2012 N.J.

Super Unpub., LEXIS 1430 *42 (“ The requirement for “just and reasonable’ rates applies

whether the BPU is setting rates under a traditional methodology or under a plan of alternative
regulation.” (citations omitted)). Thus, any interpretation of the ZEC statute as stripping away
the power or duty of the Board to ensure that the rate charged is just and reasonable would
directly conflict with existing statutory mandates that are derived from “constitutional

principles.” Industrial Sand Rates, supra, at 23-24.

It is well established that when two statutory provisions appear to conflict, they should be
harmonized and read in pari materia so that the meaning and purpose of each is respected. As

the Appellate Division stated in In re Public Service Elec. and Gas Company's Rate Unbundling,

Stranded Costs and Restructuring Filings, 330 N.J. Super. 65, 103 (App. Div 2000): “Statutory

interpretations should turn on the breadth of the legislative objectives and the common sense of

the situation.” County of Camden v. South Jersey Port Corp., 312 N.J. Super. 387, 396, 711 A.2d

978 (App.Div.), certif. denied, 157 N.J. 542, 724 A.2d 801 (1998). Also, "[o]ur task is to

harmonize the individual sections and read the statute in the way that is most consistent with the
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overall legislative intent." Fiore v Consolidated Freightways, 140 N.J. 452, 466, 659 A.2d 436

(1995). See also, Application of Saddle River, 71 N.J. 14, 17 (1976) (“our concern in

interpreting the statute must be to effectuate the public policy of the state as a whole.”)

Based on these principles, unless the Board finds that a nuclear plant’s application
demonstrates that the $.0004 rate is just and reasonable, the Board must either deny the ZEC in
its entirety or approve some lesser amount. There is no reading of the law or legislative intent
that would allow the Board to approve a rate that it deems unjust or unreasonable. In fact, as
noted above, numerous statements by the sponsors of the legislation demonstrate that the intent
was not to usurp the BPU’s normal review process and standard of review. For example, at the
December 20, 2017 hearing on the original version of the bill, Primary Sponsor Senator Sweeney
stated: “There has been a lot of discussion about — that this is an automatic hand-out to the
utility. That is not true. This bill creates a process for the BPU to review the finances of the
utility to make sure that it can function and stay operational.” Tr. 12/20/17%, p. 2. See also,
footnote 60 above. While it certainly can be argued that the statute’s language does not allow the
Board to award a ZEC at a lower rate, common sense and a reading of the overall Legislative
objectives of the statutes governing BPU ratemaking authority lead to the conclusion that if the
Board deems the $0.004 rate excessive then (1) awarding a lesser amount; or (2) denying the
ZEC outright are the only options available to the Board to harmonize these statutes. Approving
a rate the Board does not find just and reasonable is not an option that is consistent in any way

with the overall legislative scheme. In re Petition of Elizabethtown Water, 107 N.J. 440, 450

(1987) (noting that “[o]ne of the BPU’s most important functions is to fix ‘just and reaonable’

rates.”).

81 https://www.njleg.state.nj.us/legislativepub/pubhear/senatu12202017.pdf
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2. Deductions pursuant to N.J.S.A. 48:3-87.5(i)(3)

N.J.S.A. 48:3-87.5(i)(3) provides:

To ensure that a selected nuclear power plant shall not receive double-payment for its

fuel diversity, resilience, air quality or other environmental attributes, the board shall

annually determine the dollar amount received by the selected nuclear power plant in an
energy year pursuant to a law, rule, regulation, order, tariff or other action of this State or

any other state, or a federal law, rule, regulation, order , tariff or other action, or a

regional compact referenced in paragraph (4) of subsection e. of this section.
Once that amount is calculated by the Board,

The number of ZEC’s purchased by each electric public utility from a selected nuclear

power plant for an energy year shall be reduced by the number of ZECs equal in value to

the dollar amount determined by the board in this paragraph multiplied by the percentage
of electricity distributed in the State by the electric public utility as compared to other

electric public utilities in the State. To the extent that the board determines that a

selected nuclear plant receives revenues for its fuel diversity, resilience, air quality, or

other environmental attributes, the board shall immediately reduce the number of ZECs
on a prospective basis consistent with the level of such revenues.

While calculating the exact dollar amount attributable to any particular factor in a
market-based price is difficult, the statute makes clear that the Board must do so and must deduct
that value from any ZECs awarded. This includes PJM’s initiatives in Energy Price Formation
(proposal to add $1.9 billion in revenues to the PJM Energy Market); changes to the MOPR to
reflect state policy initiatives (all proposals will result in higher bides into the PJIM Capacity
Market, which will almost certainly drive up the clearing price); Grid Resiliency and Reliability
(providing generators additional revenue in the Capacity and/or Energy Markets to assign value
to resiliency or reliability attributes); and Fuel Security (Providing additional revenue to address
the proper value of fuel secure resources). PIJM is likely to take additional actions that will raise

prices in the Capacity and Energy Market, and these also should be taken into account.

Similarly, New Jersey’s re-entry into RGGI will provide the units with additional income.
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Significantly, those additional payments will be based upon the units’ environmental attributes

and therefore should be deducted from any ZEC the Board awards.

Respectfully submitted,

Sl b Brand

Stefanie A, Brand
Director, Division of Rate Counsel
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New Jersey has consistently and publicly recognized the
importance of nuclear power

“The production and distribution of clean, reliable, safe, and sufficient supplies of energy is
essential to New Jersey’s economy and way of life.” NJ Energy Master Plan 2015

< “New Jersey's four nuclear power plants (at two sites) produce, on average, about 50
percent of New Jersey’s electric power. Because nuclear power plants do not emit
greenhouse gases and criteria pollutants, nuclear power generation in New Jersey is a
critical component of the State's clean energy portfolio.” NJ Energy Master Plan 2015

+ “New Jersey’s nuclear power fleet, which accounts for approximately 52% of our annual in-
state generation, and has been providing emission-free, base load power for over 3
decades.” New Jersey's comments to EPA on the Clean Power Plan, November 26, 2014

- Criticizing the EPA's CPP, NJ argued, that (1) “the proposed rule does not sufficiently credit
pre-existing carbon free nuclear power” and (2) that “the proposed rule would severely limit
fuel diversity, presenting significant reliability and cost concerns.” New Jersey's comments
to EPA on the Clean Power Plan, November 26, 2014
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The Value of Nuclear Energy to New Jersey

Salem and Hope Creek Stations:

Produce 28 billion kilowatt hours - enough to for 2.7
million households

Support over 3,100 jobs: 1,600 permanent jobs, 500
full time contractors and 1,000 contractors twice
annually for refueling outages

Annual payroll > $175 million
Average salary ~$99,000/year

Plant salaries more than 35% higher than average in
Salem County

Spend nearly $60 million annually in New Jersey for materials and outside services
Over $800,000 in charitable contributions in the past two years
Contribute over $80 million in taxes annually, including $30 million in state and local taxes

Avoid 14 million tons of carbon emissions per year; prevent 26,000 tons of SO, and 11,400
tons of NO, per year at savings of over $100M

© PSEG
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Shale gas has caused substantially lower electricity prices

Actual and Projected Energy Prices
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Actual prices are Day-ahead average around-the-clock prices for PIM West Hub and PSEG Zone; Forecasts are
Forward prices as of June 28, 2016
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Nuclear power: lower revenues and increased production
costs
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Daily Energy Price is the around-the-clock price observed at the Hope Creek generating station
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Consequences of early retirement of NJ's nuclear power plants

e Early retirement of NJ's nuclear plants will result in:

. Loss of economic benefits
Increased cost of power

. Increased emissions and inability to meet clean air standards
* Anincrease in 14 million tons of carbon emissions, 26,000 tons of S0, and 11,400 tons of No, per year at a cost of over $100M

. Increased reliance on natural gas, reducing fuel diversity and resiliency of New Jersey's
power supply

* Longterm fuel deliverability disruptions attributable to weather-related emergencies, e.g., polar vortex, Superstorm Sandy, long-term
Interstate pipeline disruptions

* Avoiding these consequences requires leadership and prudent
planning and must take into consideration the inherent delays of
building alternatives including

* Public opposition to gas pipeline expansion required to meet increased deliverability needs;

 Potential limitation of fracking under Democratic leadership (due to, e.g., concerns about increased
seismic activity and/or public opposition)

...increased costs, increased emissions and greater reliance on natural gas

 PSEG
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What are other states doing?

State State mechanisms to support existing nuclear generation facilities Status
IL Legislation to adopt zero emission standard for at-risk nuclear units Legislation approved and signed into law
December 2016
NY Entered into a cost of service agreement with Ginna nuclear plant to maintain reliability Agreement in place through 03/2017 and
then eligible for ZECs
NY NYPSC adopted a Zero Emissions Credit (ZEC) mechanism to compensate eligible nuclear Approved by NY Public Service
facilities. Mechanism approved on a plant by plant basis for 12 year duration (six 2-year Commission on 08/02/2016
tranches). Design/duration may be modified or eliminated if other solution available to retain
eligible nuclear plants.
13 2016 Senate passed legislation: (1) adding nuclear into definition of a“clean energy” resource Introducing legislation expected as early
making it eligible for long-term contract; and (2) adding 1,100 MWs of clean energy demand to | as 02/2017
clean energy program. Initial effort stalled in the House, but focus now is on a renewed effort to
submit legislation for action in 2017.
OH Regulatory action to provide financial support to units through a non-bypassable charge to PPA effort failed; FE utility received
customers also considering re-regulation financial support, but not for nuclear unit
IA Regulatory agency approved power purchase agreement between NextEra and local utility for Agreement in place
output of Duane Arnold Energy Nuclear Plant
PA Bipartisan legislative discussions in early stages TBD
™ Public discussions starting evaluating the risks of nuclear plants closures in the State 18D
VT No action by State to retain nuclear plant. Vermont Yankee nuclear plant closed 2014 N/A
MA No action by State to retain nuclear plant. Pilgrim nuclear plant scheduled to close 2019 N/A
wi No action by State to retain nuclear plant. Kewaunee nuclear plant closed 2013 N/A
NE No action by State to retain nuclear plant. Fort Calhoun nuclear plant scheduled to close 2016 | N/A
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