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Joseph Accardo, Esq.
PSEG Services Corporation
80 Park Plaza, T5
Post Office Box 570
Newark, NJ 07102

Re: In the Matter of Petition of Sunpower Corporation - For Declaratory Relief Pursuant to
N.J.S.A. 52:14b-1 Esq. and or Waiver Pursuant to N.J.A.C. 14:1-1.2(b)
Docket No. QO19091240

Dear Mr. Accardo:

Enclosed please find a verified petition filed on behalf of Sunpower Corporation by Russo
Tumult Nester Thompson & Kelly, LLP. In accordance with N.J.A.C. 14:1-4.5 (a) 2, this petition
is being served upon Public Service Electric and Light by the Secretary of the Board.

You may contest the petition or make representations to the Board in connection therewith. To
do this, you must file an original and three (3) copies of a written answer with the Board and
serve a copy of the answer on the petitioner and all other parties named in the petition within
twenty (20) days after service of the petition upon you.

Parties may reply to an answer by filing an original and three (3) copies of the reply with the
Board and serving a copy on all other parties within ten (10) days after service of the answer.

Proof of service of the answer and replies, if any, must be filed with the Board at the time of
filing or immediately thereafter.

After an answer has been filed, the Board will determine: (1) if the matter is a "contested case";
(2) whether to transfer it to the Office of Administrative Law ("OAL") for hearing; or (3) whether
to hear the case itself. If appropriate, before transferring a "contested case" to the OAL, the
Board may attempt to settle the case in consultation with the parties.

Please include the above docket number on all filings and correspondence relating to this
matter.
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If you have any questions please contact the Board Legal Specialist assigned to the matter,
Rachel Boylan, at (609) 292-1458.

Sincerely,

Aida Camacho-Welch
Secretary of the Board

/ac
Enclosure

Howard O. Thompson, Esq., Russo Tumult Nester Thompson & Kelly, LLP
Stefanie A. Brand, Esq., Division of Rate Counsel
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I~FOVERNIGHT DELIVERY
q~ffew Jer~y Board of Public Utilities
Attn: Board Secretary
44 South Clinton Avenue, 9th Floor
Trenton, NJ 08625-0350

September 16, 20 i 9

RE: SUNPOWER CORPORATION
Filing of Petition for Declaratory Relief Pursuant to Nd.S.A. 52:14B-1 el seq.
and/or a Waiver Pursuant to N.J.A.C. 14:1-1.2(b)

Dear Madam Secretary:

The undersigned represents SunPower Corporation ("SunPower"). SunPower hereby submits its
Pelition for Declaratory Relief pursuant to N.J.S.A. 52:14B-I et seq. with respect to application of the
definition of"on-site generation t~acilib," as contained in N,J,S.A. 48:3-51 and its net metered
solar project Please circulate this Petition for processing at the earliest possible date,

A copy of the within Petition is being provided to Public See,ice Electric and Gas Company
("PSE&G"). Also. a copy is being provided to Stefanie Brand, New Jersey Rate Counsel,

Please contact the undersigned if you have arty questions regarding this filing.

Encl~ure
c. PS~G - Legal De~aent

Sterile Brand. Esq. NJ Rate Counsel
Paul Flonagan, Executive Director
A~ Silver.an. General Counsel
Gra~ Strom Power Chief of Staff
Sara Bluhm. Director - Office of Clean Energy
Stacey Peterson. Director --Energy Division

Respectfully submitted,



Russo Tumulty Nester
Thompson & Kelly, LLP
1099 Mt. Kemble Avenue, Suite B
Morristown, NJ 07960
Tel.: (973) 915-3500
Email: hthompson@russotumulty.�om
Attorneys for Petitioner SunPower Corporation

In the Matter of the Verified Petition of
SUNPOWER CORPORATION

Seeking a Declaratory Judgment
Pursuant to N.J.S.A. 52:14B-1 et seq,
and/or a Waiver Pursuant to the Waiver
Rule, N.J.A.C. 14:1-1.2(b)

Docket No.

PETITION FOR
DECLARATORY RELIEF

SunPower Corporation, hereinafter sometimes "Petitioner" or "SunPower," says in
support of the within petition:

I. Preliminary Statement/Executive Summary

A. Petitioner. Petitioner is the developer of art approximately 21 MW (DC) solar
photovoltaic electric generating facility with four subparts (the "Solar Facility") for the
Delaware River Port Authority (the "DRPA’) that are the subject of this Petition.t The DRPA
is the customer under an account (No. 42 004 745 06) with the local electric distribution
company, Public Service Electric & Gas Company (the "EDC’), The EDC delivers electricity
via one electric meter (the "Master Meter") that serves multiple power needs at the DRPA:-,
The Solar Facility will be designed to provide the DRPA with electricity through a power
purchase agreement (the "PPA") to replace less than 70% of the annualized energy delivered
by the EDC to the Master Meter on a net-metered basis. The EDC-supplied energy delivered
at the Master Meter powers the New Jersey portion of the PATCO rapid transit service owned
by the DRPA._

B. The DRPA. The DRPA is a public corporate instrumentality of the State of New Jersey
and the Commonwealth of Pennsylvania which is duly authorized under New Jersey law
pursuant to N.J.S.A. 32:3-1 et seq. (the "DRPA Statutes"). Pursuant to the DRPA Statutes, the
DRPA was created and exists for "an essential governmental function" including (quoting from
NJ.S.A. 32:3-2):

(b) The effeetuation, establishment, construction, acquisition, operation and maintenance
of railroad or other facilities for the transportation of passengers across any bridge or tunnel
owned or controlled by the commission, including extensions of such railroad or other facilities

t This Petition does not include solar generating facility projects for the DRPA at two bridges and its One Port
Center Drive, Camden, New Jersey location.



necessary for efficient operation in the Port District...

(j) The establishment, maintenance, rehabilitation, construction and operation of a rapid
transit system for the transportation of passengers, express, mail, and baggage, or any of" them,
between points in blew Jersey within the Port District and points in Pennsylvania within the
Port District, and intermediate points. Such system may be established either by utilizing
existing rapid transit systems, railroad facilities, highways and bridges within the territory
involved or by the construotion or provisiou of new rail facilities where deemed necessary, and
may be established either directly by purchase, lease or contract, or by lease or agreement with
any other public or private body or corporation, or in any other manner.2

Further, the DRPA has broad statutory powers with respect to property, as enunciated in
H.J.S.A. 32:3-63:

If for any of its authorized purposes (including temporary construction purposes) the
Commission shall find it necessary or convenient to acquire any real property in the
Commonwealth of Pennsylvania or the State of New Jersey, whether for immediate or future
use, the Commission may find and determine that such property, whether a fee simple absolute
or a lesser interest is required for public use and, upon such determination the said property
shall be deemed to be required for a public use until othe=~,ise determined by the Commission,

... All counties, Cities, boroughs, villages, townships, and other municipalities, and all public
agencies and commissions of the commonwealth of Pennsylvania and the state of New
Jersey, notwithstanding any contrary provision of law, are hereby authorized and empowered
to grant and convey to the commission upon its request, but not otherwise, upon reasonable
terms and conditions, any real property which may be necessary or convenient to the
¢ffectuation of its authorized purposes, including real property already devoted to public use.

The commonwealth of Pennsylvva~ia and the state of New Jersey hereby consent to the use and
occupation by the commission of any real property of the said two states, or of either of them,
which may be, or become, necessary or convenient to the effectuation of the authorized
purposes of the commission, including lands lying under water and lands already devoted to
public use.

The term "real property" as used in this compact includes lands, sta’ucturas; franchises and
interests in lined, including lands under water and riparian rights, and any and all things and
rights usually included within the said term and includes not only fees simple absolute, but also
any and all lesser interests such as easements, rights of way, uses, leases, licenses and all other
incorporeal hereditaments, and every estate, interest or right, legal or equitable, including
terms of years and liens thereon by way of judgments, mortgages or otherwise, and also claims
for damage to real estate.

Finally, the DRPA is exempt from taxation as set forth in N.J,S.A. 32:3-12 and N.J.S.A. 32:3-
I3.54

z See also, N.J.S.A. 32:3-13.51 which states, in part: In addition to any other powers heretofore or hereafter
granted to it, the authority, in connection with construction or operation of the project authorized by this act, shall
have power to make reasonable regulations for the installation, construction, maintenance, repair, removal,
relocation and removal of tracks, pipes, mains, conduits, cables, wires, towers, poles or any other equipment and
appliances (in this paragraph (b) called "works" ) located in the State of New Jersey of any public utility as
def’med in section 48:2-13 of the Revised Statutes of N¢w Jersey, in, on, along, over or under any such project.
~ Se� also, N.J.S.A. 32:3-13.52.
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The effectuation of its authorized purposes by the commission is and will be in all respects for
the benefit of the people of the Commonwealth of Pennsylvania and the State of New Jersey,
for the increase of their commerce and prosperity and for the improvement of their health and
living conditions; and since the commission will be performing essential governmental
fimctions in effectuating said purposes, the commission shall not be required to pay any taxes
or assessments upon any property acquired or used by it for such purposes...

and

no property, real or personal, nor its tiansfer or use, shall be subject to any tax by ... the State
of New Jersey, or any political subdivisions .... impos~l on the purchase, use, sale, transfer or
on the privilege of transferring title to such property, or on the execution, delivery or recording
of any wri~en instrument in connection therewith, to or by the authority, in carrying out the
project authorized by this act or in carrying out any other undertaking of the authority.

C. The DRPA Property.. As detailed herein,~ there are several subparts of the Solar
Facility, which, together with the DRPA’s operating assets served by the Solar Facility are all
located on the DRPA~s designated real property located in the Borough of Lindenwold,4 the
Townships of Haddon, Cherry Hill, and Voorbees and the City of Camden in Camden County.
(See Exhibit A).

The subparts of the Solar Facility are to be constructed at various train stations on the PATCO
rapid transit service line owned by the DRPA. The EDC delivers electricity to the PATCO
~pid transit service at a Master Meter located at the Westmont Station for PATCO and the
DRPA owns and operates a distribution wire behind the Master Meter that runs next to the
PATCO rail line, utilizing the electricity to serve PATCO trains and infrastructure. The
subparts of the Solar Facility will be located over parking areas at the PATCO train stations
that are commonly known as Lindenwold Station, Ashland Station, Wooderest Station, and
Ferry Avenue Station. (See Exhibit B). These parking areas are next to the PATCO rail line.
The rapid transit service’s electricity needs in New Jersey are to be partially served by the Solar
Facility. (See Exhibit C).

The DRPA has confirmed that, pursuant to its statutory authority: (a) the property on which
the train stations and the PATCO rapid transit rail line are located was acquired under various
deeds, and (b) despite the municipalities having assigned tax lot designations to parts of the
property, the property is tax exempt and constitutes one property (See Exhibit C). To be clear,
this means that the subparts of the Solar Faeility to be located at various DRPA stations, as
noted above, will connect to the DRPA’s private wire running next to the rail line feeding
electricity to PATCO trains and rail line infrastructure. These connections from the subparts
of the Solar Faeility all will be behind the Master Meter, which is the one location at which the
EDC delivers its electricity to the DRPA. Finally, as per the DRPA, all of the equipment
constituting the Solar Facility and the Master Meter location are on one property, with no third
party owning property between where the solar power is generated and where it is consumed.~

~ To be ainu’, the DRPA’s Lindenwold Station is in the service territory of Atlantic City Electric, but the PATCO
distribution line’s electric energy usage in New Jersey is fed from the Master Meter, with such energy delivered
by the EDC.
s Petitioner also submits, as Exhibit D, the Title Report of William A. Slover, Esq., confirming the DRPA
property in question, despile multiple municipal tax lots, has no intervening tax lots owned by third parties that
cause the Solar Facilities to not be "on site" generation (as further discussed below in this Petition). The parking
area at the Woodcrest Station is leased by the DRPA from New Jersey Transit but, given the DRPA’s broad
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Based on the foregoing, the Solar Facility will constitute "On-site generation" within tile
meaning of N,J.S.A, 48:3-51,

The Solar Facility serving the DRPA (as seen or~ Exhibit B) is intended to be "net-metered."~7
The Solar Facility will intereormeet with the EDC behind the Master Meter at the Westmont
Station in the Haddon Township, Camden County portion of DRPA’s property. The electricity
from the subparts of the Solar Facility will be used by tlm operating assets of the DRPA behind
the Master Meter via the DRPA-owned dlstributiort line,s

Based on flue DRPA’s confirmation that the property on which the subparts of the Solar Faeillty
and the Master Meter are |oeated constitute one piece of its real property,9 Petitioner asserts
that the Solar Facility is entitled to solar incentives. N.J.S.A. 48:3-87, subsection m. (empl~asis
added) states.:

The board shall e.ns.u..re _th~ .ava.it~b!!i_ty q.f..firlancial inc~ntiws under i_tsjurisdietipn,
including,, but. ~ot t~ited to, ..10_n_ grlenn coutra_e_ts, !o_ans, S~Cs, or. other .f!~r~ial
~ ~ mm~¢t d~versiry, competition, and .a_pp.ropriate.cover~ge. across
~t_e~p~yer segments, i_~¢_|u_di~g, but not limited to, residential, commercial, industrial,
non-profit, farms, sehoo!s, and public enti~ ~ustomers.t°

definition of "real property" (i,e. leasehold interests of the DPRA coostltute "real property"), this on-site
g~t~emtion eo~cluslon includes Wooderest Station.
a The Solar Facilities~ electr[cky production will not exceed DP, PA’s historic annuatized usage of electricity at
the M~ter Meier of 38,8t 0,014 kWh.
7 ~ 14:8-t.2 defines ’~net-meteri.ng" as a

system oFmetering ~nd billing for e|ectrieity in which the supptierlprovider Imdlor the
EDC:

|. Credits a customer-generator at the lull ~tail rate for each kilowatt-hour produced
by a class I renewable energy system installed on the ru~t~mer-generator~s side of the
electric revenue meter, up to th* tots! mount of electricity used by that customer
during an armualized p~riod determit~edtmder ~14:8-5.~;artd
2. Compensates th~ customer-generator at the end of the. annualized poriod determined
under N.J.A.C. 14:8-5.3 for anN remaining er~its, at a rate equal to th~
supplier/provider’s avoided cost of wholesal~ pow~,

s Petitioner notes that, w!zi|e it is locating subparts of the Solar Facility in different parts of the DRPA’s one
property, the subparts of fl~s Solar Facility will interconnect to eaah oth~ and ddiver electricity for the PATCO
line and not ~vprovide electricity to the st~|ons themsol~tes (which have separat~ metered service).
~ The DRPA’s statutory power 0rated above) realities the DRPA to declare the Wooderest Station (while leased
from New Jersey Transit) to be th~ DKPA’s real property for the ptn’poses of this Petition. Even without that
declaration, tim Woodcrest Station parking area leased from New/ersey Transit is located on a single tax lot that
abuts lh~ DRPA’s owned property, thereby allowing the DRPA to avail itself of the "on-site generation�’ d~fini~ion
and regulations.
~o ~. I4:8-1.2 defines "stat~ entity" as a dopartm~nt~ agency, or office ofState government, a State
university or college, or an authority ~reated by the State. New Jersey created the DRPA under the DKPA Statutes
cited above. Under ~ t4:8-7.2, aggregate n~z metering is s~ailabte for "eligible customers" with eligible
customers including a "state entity." The DP, PA is, by d~finition, ~m "authority." Merriam Webster can b~
consult~ ~or th~ d~finition of"entity~’; ta being with independent, separat~ or self-cont~ined existence; something
that has a separate and distinct existen~ and objective, and an o~anization (such as a business or governmental
unit) that has mx identity separate from rho~e of its members. Hi, nee, applying tlxis definition, the DRPA also is a
slate entity.
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D. EDC Declined to Confirm N~-Meterin~,Qn~S~tc Generation. The EDC refu~cd
Petitioner’s r~ucst to intc~nnec~ the subpa~ of the Solar Facility as a n~t-~tcred p~j~t
on June 27, 20i9. Tho basis for deniat~ ~ ~ed in emall communications, is ~t th~ D~A
Prop~ info~ation provid~ did not confum (b~ed on a mx map) that ~e subpa~s of
Solar Facihty were wt~n the boun~des of~e prop~r~ where ~e energy would be
or were o~ a contiguous prope~.

Given the EDC’s refusal and/or inability to approve the Solar Facility as on-site gea~afion
and net metered to serve the DRPA’s energy needs, petitioner, as the developer of the Solar
Facility, and the DRPA, as the customer, have agreed that it is best to have lhe DR~A formally
confirm (See Exhibit C) that the DRPA Property is one property,.and the fact that there are
multiple tax lots assigned by the municipalities to the DRPA Property ~s of no consequence
due to the tax exempt status of the DRPA. As demonstrated above, the DRPA is given broad
statutory power to determine what its real property is and it has declared that the DRPA
Property on which flue Solar Facility is located is one piece of its real property. This, together
with the fact that New Jersey statutes declare the DRPA to be a state entity, provide the
certainty needed that the property ownership complies with the Board’s requirements for the
Solar Facility to be confirmed as on-site generation.

Accordingly, Petitioner requests that the Board: (1) issue a deelm’atory order confirming that
the Solar Facility meets the requirements under NJ.A.C_. 14:8-4.1 (b)(t) to be net-metered and
on-site generation for service to tl~e DRPA’s Property behind its Master Meter; and (2)
pursuant to NJ.A.C~. 14:1-1.2(b), issue an order waiving the specific requirement ofNJ.A,C.
t4:8-4.t(b)(t) with respect to the DRPA Property having multiple tax lots, due to the DRPA’s
declaration of one property and that the DRPA Property fails undm’ the exception provided
$oiat Base McGuire-Dix-Lakehurst under th~ provisions of the Board’s .tanuary 25, 2017 N__.2J
L~ decision (Docket No. QO16040382).

Parties and Relief Sough~.

NJ.S.A. 52:14B-8 permits "may interested person" 10 seek "a declaratory ruling with
respect to the applieability.., of any statute or rule enforced or administered by [the]
agency." The Board is the agency charged with enfor~emer~t of N.J.S.A. 48:3-49 ~
vAdch law, when enacted, was referred to as the Eteetric Discount and Energy
Competition Act (the "Act").

Petitioner SunPower Corporation is a Delaware corporation that is a leading developer,
owner and operator of renewable energy facilities and solar partel manufacturer in the
United States.

The EDC is a Board regulated local electric distribution company.

4. DRPA ~s a public corporate instrumentality of the State of New Jersey that, mnong
other things, owns and operates the PATCO rapid transit service and train stations and
is the customer under the EDC’s account # 42 004 745 06. Dt~A has authorized



Petitioner to submit this Petition and supports the relief sought, as confirmed by the
Verification attached hereto as Exhibit g.

:Petitioner seeks a Declaratory l~ul~r~g from the Board that the energy gertemted from
the Solar Facility w~t he considered "g~nerated on the customer’s sid~ of the meter"
because the Solar Facility will be on the DRPA’s Property where the energy will be
consumed under N.J.S.A. 48:3-51 mad under the Board’s regulations as set forth in
N.LA.C._ 14:8-4.t (b), with one NJ T~al~sit parking area with a part of the Solar Facility
also being part of the DPRA’s Property pursuant to the DRPA Statutes or as property
contiguous to the DRYA Property. After applying the tax exempt exception to tax lot
analysis of a customer’s property found in the Board’s January 25, 20.17 NJ_~d
decision (Docket No. QO16040382 at page 7) (waiving strict compliance under
N.J.A.C. t 4:1-1.2(b)) and also accepting the DtLPA’s declaration that the subparts of
the Solar Facility are located on its one property, with such property so declared under
its statutory power to define its property under N.J.S...A. 32:3-6, 32:3-13.52, 32:3-12,
and 32:3-13.54, the provisions of N.J.A.C. t4:8-4.1(b) requiring reference to tax maps
to determine the property boundaries should be waived.

Under sucha a Declaratory Ruling, the Solar Facility would be eligible (assuming it
otherwise complied with the Boat~’s requirements fbr registration, constructian and
eompletion) for solar incentives under N.J.S.A. 48:3-87, S~t~on m as cited above.

IlL

7. The DRPA is a public corporate instrumentality of the State of New :tersey that was
created and exists for "an essential governmental function" providing bridge and rapid
transi~ rail service that is a key driver of the economy in Camden Courtly, New Jersey.
The details of the Executive Summary are incorporated in this paragraph, as if restated

The DRPA Prope~y includes rails and train stations along flue P ATCO rapid transit line
which DtLPA Property i~ identified as consi~tlng of multiple tax lots on the tax maps
of the Borough of Lindenwold, the Townsb2ps of Haddon, Cherry Hill, and Voorhees
and the City of Camden in Camden County. (See Exhibit A) (the "DRPA Property’).

¯ The DRPA Property [s tax exempt and is one property, as per the DRPA. (See Exhibit
C). The subparts of the Solar Facility are to be constructed on the DP,.PA Property at
various locations as set forth on Exhibit B.~

The subparts of the Solar Facility, the poim ofintereonneetiou of the Solar Faeiti~y with
the EDC’s distribution grid (the "IP"), which is at the Master Meter, and the DR.PA’s
PATCO rapid la’ansit line that will be served by the Solar Facility are all located on the
DRPA Property.

u Camden County’s tax lots and blocks are available on t[n~ and munie.~patities also have oft line tax lot
availability, t~y way ore×ample, the Town~hip of Yt>orhees h~ t~x maps clearly showing the PATCO line
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10,

11.

12,

13,

The DRPA has broad authority to dcclme various property interests it holds to be "refl
property~’ and "re~r~d for public use" under ~ 32:3-6 in~[uding "lands,
structures .... and any and all lesser imerests such as easements, rights of way, uses,
leases, licenses and all other corporeal hereditamems..."

As set fol~h ~n Exhibit C, th¢ DRPA has declared its lease of a parking area from New
J~rsey Transit at ~e Woodcrost Station oa the PATCO rapid transit line to be its "real
property" under the DRPA Statutes and part of the one property it has confirmed to
exist, irres!~¢~ix, e of tax lot designations, for the Solar Fa~i|ity to be deemed on-sit~

Further, lhe DRPA has ~onfirmed that th~ energy portion of its el~ctri~
service to the PATCO raid transit line is provided by an ~nergy supplierJ~

The eiex:tricity produced by the Solar Facility will be delivered from the subparts of the
Solar Facility directly to th~ DRPA, with internal metgrs measuring the produ~[on of
rach subpart, but with th~ entire Solar Facility wired together so that all gnm’gy is
de|iwred behind the Master Meter through th~ DRPA’s internal distribution system for
the DRPA’s u..~, without using the EDC’s distribution network. The currgnt tax parcel
designations for the DRPA Property are indicated above and on Exhibit A.

All exist~g elecia’icity generation service is delivered by the EDC; i.e. the EDC’s
servi~ territory includes the entirety of the DRPA’s PATCO rapid transit line in New
Jersey ending at the Lindenwold Station, ~

IV, ~y~ Jerse_v’.s..Statutory & Remalatory, Framework

14,

15,

TO qualify to produce SR~Cs or other Board-granted solar incentives, the Solar Facility
must be "connected to the diatribution system?’ N.LS.A. 48:3-877~

One way a facility can be considered "connected to the distribution system" is if it is
~’(I) connected to a net metering customer’s side of a meter, regardless of the voltage
at which that customer connects to the elr~ric grid .... " ~ 48:3-51. An
alternative way to be "connected to the distribution system" under the act is for the
Solar Faeili~ to be an "on-site generation" ~eility. _N.J.S.A, 48:3-5 I,

tz ~ 48:3-87(eXt) requires dectrie power suppliers to provide nat m~tering to all customer closes ma a
non-d~seriminatory
~ ~ DRPA ~onfm~m in Exhibit C that ~e EDC began scrag lh~ entirety of~e PATCO rap~d
New J~s~y ~a ~ Master Memr a nmnber of ye~s ago and that ~e sn~ ~ion of i~ sleetfieity n~s is met
by one ~ more enw~ suppli~rs. Exhibit C also ~nfirms that elec~ci~ delivered by the EDC an~or produced
~ the SunPower Solar Faeitity behind the Ma~er Met~r is used enth’ely in New Jersey and with noa~ delivemd
m Penawlvania. The end of the PATCO ~pid ~sit line at the Lindenwotd Station is physically
te~ito~ of Atlantic City Ele~i~, but the PAT~ {nt~nal dis~ib~ion line in New Jersey is ~rved t~ the end of
¯ ~ t~ne by tha ~DC.
~ P~tioner aeknawledges ~at New J~rsey’s S~C p~ is in ~nsitioa ~ closing and that n~w
m being promulgated. Petitioner ~et~Ily notes ~at under Section m. of~ 48:3-87, tha Board
~as~e the avai~bilky of financial iaeentiv~ incI~in~ but ~ot limited to, SRECs and oth~r financial support to
public ~ti~ customers.



16. The definition of"On-site generation" is found in N.J.A.C. t4:8-t

On-sile_ g~n~ration facili.~" means a Class I or Class__tI
re~ew~tble generafior~_._facitit_v and equipment and
appurtenant to electric sales by such theility to the end use
customer located on the _~pp_e_r~ .or ou.property.con.t.ig~ou~ ~o
the__.propgt_t_N on which the ~d user .is located. An on-site
generation facility shall not be considered a public utility. The
property of the end use customer and the property on whleh the
on-site generation facility is tocated shall be considered
contiguous if they are geographically located next to each other
but may be otherwise separated by an easement, public
thoroughfare, or transportation or utility-owned right-of-way.
(Emphasis added).

Petitioner submits that the Solar Facility will qualify to produce 8RECs (or later Board-
granted solar incentives) as both a facility "connected to the customer’s side of the
meter" and as an "on-site generation facility?’

17. The Board’s regulations define what it means for renewable energy "to be generated
on the customer’s side of the meter" in N.LA.C. 14:8-4.1(b), which provides in
pertinent part that for a Class I renewable energy, "to he generated on the customer’s
side of the meter," the "renewable energy generation faoility" oan be loomed:

i. Within the legal boundaries of the property, as set forth within
the official tax map, on which the energy is consumed; or

ii. Within the legal boundaries of a property, as set forth within
the official tax map, that is contiguous to the property on which
the energy is consumed. The property on which the energy is
consumed and the property on which the renewable energy
generation faeitity is located shall be considered contiguous if
they are geographically located next to each other, but may be
other,vise            by an existing             public
thoroughfare, or traasportation or utility-owned right-of-way
and, but for that separation, would share a common boundary.
The fact that a public thoroughfare may be encumbered by third-
party easements does not alter a determination as to whether two
properties would be considered contiguous.

N.J.A.C. t4:8-4, i.~5

18. The energy generated by the Solar Facility will m~t the definition of energy generated
on the customer’s side of the meter under the Board regulations, since it will all be
generated behind the Master Meter and the DRPA has deetared (as seen in Exhibit C)

15Whma first pronmlgated, this regulation read: "Within th~ lagal boundaries of a prop~r~/, as set forth within the
deed for the property ...."F~r clarification, the Board ehangeA the ml~ to "as set forth in the official tax map."
45 N.J.R. 942(a) 20t3.



that everytldng is contained within one piece of DR.PA’s real property. This state entity
and its real property.are tax exempt, the real property was required for public use, and
municipal mx lots and municipal botmdary are of no import to the state’s ~ntity’s
ownership and operation of its real property.

19. As was the case with Joint Base McGuire-Dix-Lakehurst in the ~ case (Docket
No. QO16040382 at page 7), New Jersey has removed the DRPA lands from all state
taxation by statute.__~.J.S.A. 32:3-t2 and NA.S.A. 32:3-I3.54. Quoting the NJ. Laud
decision at page 7, "Therefore, the reference to the official tax map in N.J.A.C. I4:8-
4.t is not deteaxninative orapplicable."

211. Petitioner confirms that the Solar Facility is sized so as not to exceed the historic annual
usage of the DRPA as measured by the Master Meter.

21. Petitione~: respectfully submits thatfor it to give the DRPA the benefit of reduced rate
solar power, the Petitioner needs the finauci~ benefits from the production of SRECs
(or, if need be, the transition or successor solar fmanciat incentives) that come from the
Solar Facility being designated as %otmeeted to the distribution system" on the
"customer’s side of the meter." Further, for the DRPA to realize the savings from the
Solar Faeiiity and its t~PA with Petitioner, the Solar Facility must be intereormeeted as
a r~et-metered facility. The EDC has indicated that it cannot approve the Solar Facility
for net-metering due to the multiple tax lots, The Board’s ruling is needed because of
the provision in the Board’s regulation, i.e.N.J.A.C, t4:8-4.1, which requires
eonsideratlon of the official tax map to determine the |egal boundaries of a property,

22. As noted in Exhibit C, the DRPA supports this Petition and confirms that the Sotar
Facility will serve the DR~A in fulfilling its authorized public purpose; i.e. serving the
people of Re S~ate of New Jersey with the PATCO rapid tra~it [inc.

23. Petitioner respeetzfi~lly submits that tax maps are not relevant to DRPA, and that the
Board mt_tst honor the DRPA’s statutorily granted right to determine what is i~ single
piece of l~at property and reafftt’m ils prior position (as no~ed in the NJ Land Order)
that with tax exempt entities, municipal tax designations are not relevant or dispositive
to determi~ng if a solar faei[it2� constitutes "on-site" generation under H,J.A,__C_._ 14:8-
4.1(b). Further, re~t~renee can be made to Camden County tax maps (even though
Camden County, like its municipalities, cannot tax the DRPA) to further confirm what
the DRPA, as a state entity, already has advised the Board: i.e. that the property served
by the Solm’.Faeility is one continuous piece of real property that will be served on a
net-metexed basis. Therefore, Petitioner requests that the Bom’d waive strict compliance
with its regulations concerning tax tots and/or tax maps, accept the DRPA’s designation
of its real property, itxespeetive .of tax lots, and allow the Solar Facility to receive
SRECs (or, if need be, successor solar financial incentives) for the electricity the Solar
Facility delivers for use by the Dt~PA behind the DRPA’s side of the Master Meter.
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24.

25.

27.

N,J.A.Co 14:I-I.2(b) allows the Board to "relax or permit deviations" from its roles
"in special cases and for good cause shown." Furthet; the Board "shall, in accordance
with the general purpose and inlent of its rule~, waive section(s) of its rules if full
compli~ee with the role(s) would adversely affect the interests of the general public."
Id._~. a~ lo2(b)(1) (emphasis added).

The Board has established a two-part t~st to ~watuat¢ reques~ for waivers under
N.J.A.C. 14:t-I.2(b)(1). Under the fn’st prong of the test, ~e Boa~ considers whe~er
fl~e r~ueg suppers the general praise and intent of the ~les; ~d, under the s~oond
prong, ~e Bo~d co~iders whether ~I complimee wi~ ~e mt~ wo~d adv~s~iy
a~a the publi~ in~r~t. ~..~..g., In the Ma~er ofuhe Petition for Waiver ~fN.LA~C.
~!.4:8~g:9(o~William R~ W~m~ Docket No. QW14t0t269 (April t5, 2015); ~
Ma~er of~e Clam Ener~.Progam ~u~ori~af!on:o~ ~ebat~s.Exceeding.$300,000 m~d
R~ue~_ for.E~e~sioa .of..T~e. ~o .Co!npl~ Proi~t:Bayshore Region~ Sewera~
Authority, Docket No. EG1202016V (Mm’eh t 2, 2012).

In UM/O the Application of N] Land, LLC Seeking a Declaratory Judgment, Do¢ket
No, QO 16040382 (the "N3 Land Order"), the Board sulmrtarized its intent regarding
tim pertinent regulations as ibllows:

The general purpose of the Board’s net metering rules~ as set out
in a former rule proposal, is to ’facilitate investment in
distributed renewable energy (renewable energy located elose to
the source of energy consumption).’ 44 N.J.R, 2043(a) (August
6, 20t2). The Board noted that in addition to the reduction in
poltution and need for construotion of new power plants,
positive impacts from all renewable energy has the added
b~nefits of helping alleviate the demand for large electric

and reducing eongestiott on existing
distribution l~nes, ’thus reducing power outages and improving
the reliability of etectrie service to all customers.’

Petitioner’s request(s) for waiver support the general intent of the rules. The general
iment of the rules is to facilitate invesmaent in distributed renewable energy close to
the source of the energy consumption, tn this instance, the Solar Facility will provide
clean energy to the DRPA, reducing fl~e DRPA’s need for power provided by large
electric transmission lines, and the inherent congestion that can occur with heavy
demand for power delivered from transmission lines. This hetps reliability of electric
service for all customers in the area.

28. Second, Petitioner notes that Seofion m. of N.J.S A. 48:3-87 states the New Jersey
Legislature’s intent that the Bonxd support SPECs and other solar incentives that
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benefit solar renewable energy projects serv~n~ public entity customers. The DRPA is
such a pub|it enti~ customer.

29. Third, Petitioner notes that the new draft of New Jersey’s Energy Master Plan~ Section
IV, calls for New Jersey to be served 10O% by dean energy sources by 2050.

30.Fore, h, Petitioner submits that, with respect to the Board’s intent to faci|itate
investment in distributed renewable energy, Petitioner projects that its costs to instal!
flxe nearly 21 MW Solar Facility noted in this Petition that wilf serve the DRPA wilt be
in the tens of millions of dollars. This is a cost that the DRPA, as a state entity~ avoids
having to expend itself to erect solar generation to serv~ its electricity needs. The ability
to net-meter the entire Load of the Solar Facility atlows both SunPower, as the Petitioner
and renewable energy supplier, and the DRPA, as its customer, to be able to benefit
financially by avoiding societal benefit charges, with a lower energy price. This
bet~efits a state entity and the citizens of New Jersey it sen’yes.

31.Petitioner submits that not only are its request(s) tbr waiver in accordance with the
intent of the net-metering rules, but that fail compliance with the regulatory
requirements would adversely affect the interest of the public. As noted above, the
DR~A perfornx~ essential governmental services s~rvlng thousands of people on its
PATCO rapid transit line and its Delaware River bridges. The proposed solar
generation will help the DRPA in undertaking its statutorily-mandated, transit service
purposes that serve the people of the state of New Jersey and help drive the local
economy. The Solar Facility presents the DRPA with the opportunity to receive less
expensive energy ~om a nort-pottufing/non-fossil fuel source to serve the DRPA’s
electricity needs, thereby l~edueing its ongoing operational costs and aiding its ongoing
viability.

32.Furthermore, strict compliance with the Board’s regulation’s focus on the tax map to
determine if a facility is "on-site" generation (Le. N.J.A.C~ 14:8-4.1(b)) would
adversely affect the public’s interest by preventing intereormection and operation of a
renewable energy source that wilt serve the people of art economically challenged part
of New Jersey, i.e. Camden County, thereby helping ~o reduce and/or stabilize costs for
the DRPA as a state entity.

33. Petitioner submits that because Petitioner’s request(s) are in accord with the general
purposes and intent of the rules ~md full compliance with the rule requirements would
adversely affect the interests of the pubiie, the Board should relax or permit deviation
from the applicable regulations regarding tax maps, so that the Solar Facility may
interconnect and serve DRPA’s operations as ~n-site generation and as net-metered
service, as proposed.

34, Petitioner points to the Board’s decision in the NI. L..ao. d case (as cited above), which
determined: that tax lot and blook designations for a mi|itary base were not relevant or
dispositive for determining what constituted the property for "on-site" generation
purposes; and that tthe m~litary base had confirmed it was one/single piece of real
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property despite other entities occupancy rights. Similarly, here ~hc DRPA has
confirmed that all ofhhe real property in question constitutes one piece of real property
and the DRPA has statutodly granted power to make such a determirtation. This
relaxation in or deviation t¥om the applicab!e regulations coneemlng tax map
considerations would be a minor on, that is narrowly avai|abte, in this ease to the
DRPA as a state entity.

35, Moreover, all the DRPA’s usage at the DRPA Property at this time is served behind
one Maste, Meter, with the DRPA operating its own distribution line. The subparts of
the Solar Facility will be electrically connected via the DRPA’s internal distribution
lines and part of DRPA’s toad behind the Master Meter. In effect, DRPA simply is
substituting electricity that the EDC has provided to the DRPA with electricity thai the
subparts of the Solar Facility can provide to the DRPA.

36. The DRTA’s existing eleetriea! service results from an electrical configuration for
receipt of power previously re’ranged for by and with the EDC. The DRPA’s electric
usage for its PATCO rapid transit equipment conveniently receives energy input at one
location and is measured there by the Master Meter. Given the DRPA’s unique,
smmtorily created operation, Petitioner will not be reconfiguring power lines and
meters in an effort to make these solar projects work within the Board’s regulatory
framework. It fits rtow as net metered and as on-site generation.

A i’~laxation of the regulations is appropriate given the unique customer: the DRPA3a
Petitioner respectfully submits that the benefits provided by this Solar Facility extend
~o the people sewed by PATCO, the DRPA’s employees, local electrical reiiabilib;
and t/~e local economy.

38. In sum, Petitioner submits that the unique scenario provides the basis for the Board to
relax or permit deviations from the rules. Petitioner requests that the Board waive s~iet
compliance with the regulations as they apply to the Solm- F~citity and the DRPA, such
that the energy produced from the Solar Facility be considered generated "on-site
generation" and on fine "customer’s side of the met¢r," so it will qualify as a net-metered
facility to receive SRECs and such other Board-granted solar incentives provided by
the Board to state government entities.

IV.

WHIgI~FORE, for all the reasons set forlh herein, Petitioner respectfully requests that
the Board approve this Petition and issue a Declaratory Judgment: (1) confirming that
with the energy produced by the Solar Facility may serve the DRPA for its. energy needs

of the ~leet~qcat configuration, the single customer ~erved, and fl~e impact of the customer on th~ local eeot~my
akin to ~t~l situation which ted the B~rd to grant relief in I~t0 ~� Joi~t P~Jf!on ofK~_S~[ar LLC_and

~jg_.E!agS .Ent~nainme~t_C0r~r~t~a Srekin~ a D~ia~to~’~, .Judem~ Do~et No. ~ [ 4080855, Ord~ da~d
F~rnary 11, 2015.
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which have been measured at the Master Meter as energy to be "generated on the
customer’s side of the meter" and as "on-site generation" located and delivered on the
DRPA Property under ~:S:A, 48:3-51 and N.J.A,C. 14:8-4.t; and (ii) pursuant to
~,~:Ay .C.. 14:~t-l.2(b), waiving the strict applieatlon of the regulatory requirements in
~_.~A,~C. 14:8-4.1 to find that the Solar ~Faeility may serve the electricity needs of the
DRPA behind the Master Meter on the DRPA Property despite multiple tax lot
designations and receive SRECs for its generation as a net-metered facility (and]or other
future B0ard-granted separate solar incentives),

RUSSO TUMULTY NI~STER
THOMPSON & KELLY, *,LLP
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