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Dear Judge Gertsman:

In the Matter of the Petition of New Jersey-American
Water Company Inc. for Approval of Increased Tariff
Rates and Charges for Water and Wastewater Service,
Changes in Depreciation Rates and Other Tariff
Modifications

OAL Docket No.: PUC 16279-2018S
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Please accept this Jetter brief in lieu of a more formal brief as the Reply of the Division of

Rate Counsel (“Rate Counsel”) on the limited issue of acquisition adjustments proposed by New

Jersey American Water Company (“NJAWC” or “Company”) in connection with the base rate

case referenced above. Rate Counsel’s Reply does not address all issues in the parties’ initial

briefs, but is limited to a few select, significant points.
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A. BPU Policy on Acquisition Adjustments is Clear, in That Such
Adjustments are Only Appropriately Included in Rates Where a Utility
Has Proven Net Benefits to Existing Customers, or The Acquired System
is a Small, Troubled Utility.

The Board’s policy regarding acquisition adjustments was set forth in /M/O Petition of

Elizabethtown Water Co. For an Increase in Rates, BPU Docket No. 8312-1072, 62 P.U.R. 4%

613 (N.J.B.P.U. 1984} (“Elizabethtown Acquisition Order”)’. In tha£ matter, the Board held that
acquisition adjustments should be awarded only in two limited circumstances. First, an |
acquisition adjustment may be allowed if a utility has proven net benefits to existing ratepayers
as a result of the acquisition. Elizabethfown Acquisition Order at 614. The second situation
where an acquisition adjustment may be permitted involves the acquisition of a small, troubled
system. 1d. Several other Board orders note this same policy on acquisition adjustxﬁents. See,

“e.g., IM/O Long Beach Water Svstem,' BPU Docket No. 8310-855, Order dated 7/5/84 (splitting

a proposed acquisition adjustment 50/50 between ratepayers and shareholders, due to the Board’s
determination of “a well-established customer benefit™); I/M/O Petition of South Jersey Gas Co.

For Approval of Increased Base Tariff Rates & Charges, BPU Docket No. 843-184, Order dated

12/30/85 (denying a proposed acquisition adjustment, as the Board found no benefits inured to
existing ratepayers as a result of the transaction). |

In its initial brief, the Company asserts that a utility’s status.as troubled is irrelevant to
the consideration of whether an acquisition adjustment should be allowed in rates. Company
Initial Brief at 33. The Company claims that “[w]hether a system is troubled is not part of the

consideration in deciding whether to allow an acquisition adjustment under Howell® or any other

! Rate Counsel’s Initial Brief included an incorrect citation to the Public Utilities Reports for thls case.

The proper citation is noted above.
2 /M/Q N.J. American Water Co., 193 P.U.R. 4% 30 ( 1999) (“Howell Order”).
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BPU Precedent.” Company Initial Brief at 33. This assqrtion is simply not true. The Board has
repeatedly limited acquisitionkadjustments in rates to two narrow circumstances, one of which is
Whére a utility demonstrates that it acquired a sniall, troubled utility. Indeed, the Staff of the
Board of Public Utilities. (“Board Staff”), in its initial brief, noted the same case law on
acquisition adjustments as did Rate Counsel. Board Staff Initial Brief at 14-16. Board Staff
rejected the proposed acquisition adjustments for Shorelands and Haddonfield because neither
was shown to be a “troubled” utility, nor did the Company prove net benefits to existing
ratel;ayers. Id. at 17-19. As noted below, the Howell Order affirmed this long-standing
precedent.

~

B. The Howell Order Affirms the Board’s Long-Standing Policy on.
Acquisition Adjustments, and Supports The Positions of Rate Counsel,
Board Staff & Middlesex Water that the Requested Acquisition Adjustments
Should be Denied.

~ In our Initial Brief, Rate Counsel demonstrated that the Company failed to meet its

burden to prove that it should receive acquisition adjustments for Shorelands or Haddonfield

under the long-standing policy set forth in the Elizabethtown Acquisition Order. The Company,

for its part, argues in its Initial Brief that both the Elizabethtown and Howell Orders support their

position. As explained below, the Company misconstrues the Howell Order, which in fact

supports denial of both requested acquisition adjustments.

First, the Howell Order does not “encourage” utility consolidation, as the Company

claims in its initial brief. Company Initial Brief at 24. Instead, as in Elizabethtown and South

Jersey Gas, the Board in Howell noted that while it understood the goal of consolidating small

water Systems, it also recognized “the need to carefully examine the manner in which

regionalization is accornplishéd, the costs of achieving regionalization, and the benefits resulting
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from consolidation and regionalization,” Howell Order, 193 P.U.R. 4™ at 43, While the Board

recognized consolidation may be worthwhile, the primary concern of the Board in Howell was

weighing the costs and benefits of the transaction. Indeed, the Howell Order ﬁmﬁer held that

“[tThe Board, on an ongoing basis, will seek to ensure a proper balance between the benefits
resulting from consolidation and regionalization, and the associated costs to achieve that goal.”
Id. The Board’s holding in Howell was a continuation of its policy on acquisition adjustments

set forth fifteen years earlier in Elizabethtown and South Jersey Gas, where the Board required

utilities to prove either (2) net benefits to existing ratepayers or (b) that the acquired system was
a small troubled system, in order to receive an acquisition adjustment. The Board has always
been focused on the costs to ratepayers of any acquisition.

As always, the Board’s consideration of the Howell acquisition and Several smaller

acquisitions was fact-specific. In Howell, the Board allowed several small acquisition

adjustments for small systems based on its finding that the Company had proven these systems
would benefit from increased reliability in the provision of safe, adequate and proper service,
from economies of scale, and based on the minimal impact on rates. Id. at 43. This holdiﬁg is

consistent with Elizabethtown’s allowance of acquisition adjustments for small troubled systems.

The Board allowed one-half of the acquisition adjustment for New Jersey American’s

acquisition of the Howell system based on those particular set of facts. , The facts in Howell,

however, were very different from the current acquisitions of Shorelands and Haddonfield. In
Howell, the Board found that no party offered a challenge to the Company’s $27 million
valuation of the system or to the Company’s proposed value of avoided costs of 512.5 million.
Id. at 45. This stands in stark contrast to Rate Céunsel’s position through witness Howard

Woods in the present matter. In terms of Shorelands, Mr. Woods demonstrated the flaws in the
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Company’s analysis of avoided and deferred costs. Mr. Woods shows that the Company’s
analysis contained unrealistic assﬁmptions. As explained in Rate Counsel’s Initial Brief, one
example of a flawed assumption in the Company’s analysis relates to its Navy Tank. RC-I at 32-
35. Replacement of the Navy Tank is one of the avoided projects under the Compaﬁy’s analysis,
with an avoided cost of $3,700,000. P-8, Schedule FXS-1. The Company’s analysis assumes
that the Navy tank will remain in service for the next forty years, without needing replacement
during that time. RC-1 at 33. The flaw in the Company’s analysis is that the Navy Tank was
built in 1951, and is already 67 years 6ld. Id; at 34. In other words, the Company’s analysis
assumes the Navy Tank will continue in service until it is 107 years old, despite its current
.depreciation rate of only 72 years. Id. The Company has never proven that an assumed service
life of 107 years is a realistic assumption, nor has the Company ever committcd to keeping the
Navy Tank in service for such a long period of time.

Mr. Woods’ testimony illustrated the sensitivity of the énalysis offered by the Company,
- simply by examining its assumption about the Navy Tank. As Mr, Woods demonstrated, if the
Navy Tank needs to be replaced in 2023 - the end of its 72-year depreciation life - then the
Shorelands acquisition traﬁsforms from an acquisition with a $6.6 million net benefit to
ratepayers under the Company’s analysis, to a $197,000 net cost to ratepayers. Simply with one
reasonable change to the Company’s analysis, altering this one project on the list of projects that

the Company claims will be avoided or merely delayed in time, Mr. Woods demonstrated that

the Company’s claim of net benefits from the Shorelands acquisition does not stand scrutiny.

Mr. Woods’ testimony stands in contrast to the facts of the Howell case, for which the

Company received one-half of the acquisition adjustment in part because there were no

challenges to Company’s analysis of avoided costs. Howell Order at 45, 46. Even without such
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challenges, the Board in Howell still found that “the degree to which these benefits [under

Elizabethtown] accrue to all ratepayers is not easily measured on the record provided by the

Company.” Id. at 45. While the Board noted benefits to existing ratepayers as a result of greater
security of the water supply, the Board still found that “[t]he record does not providé the Board
with specific information or analysis on this issue” of the degree to which ratepayers benefit. Id.
at 46. |

The Iegson to be learned from the Howell Order is that the Board has a very high bar for

awarding acquisition adjustments. Indeed, in Howell there were no challenges to the analyses

submitted by the Company, and yet the Board still felt that the Company had not fully proven its
position. In this case, given the Company’s burden of proof, Mr. Woods’ extensive challenges to
the Company’s net benefit analysis, and the strict standards for acquisition adjustments utilized

by the Board in Howell and other cases, the proposed acqﬁisition adjustments should be denied.’

Similarly, Mr. Woods® testimony demonstrated that the Company failed to meet its
burden of proving net benefits to existing ratepayers from the Haddonfield acquisition. As Mr.
Woods testified, almost all of the benefits of the Haddonfield acquisition asserted by the
* Company benefited only Haddonfield ratepayers, not existing customers. RC-1 at 23.
Furthermore, the Company did not prove the one benefit that it claimed inured to existing
ratepayers, namely, the Haddonfield water allocation permit. While the Company claimed this

permit would be useful in addressing water quality requirements associated with perfluorinated

3 It is worth noting that the Board in Howell also considered the reasonableness of the purchase price in
its determination of whether to award an acquisition adjustment. Howell Order at 44. In Howell, the
Company valued the system at $27 million, and paid a purchase price of $35 million. In Shorelands, all
parties valued the system at approximately $24.5 million. The Company paid approximately $51.5
million for the system, more than double its book value, representing a premium of $26.7 million. If
Your Honor or the Board were to apply the criteria of reasonableness of purchase price, as was done in
Howell, then the Company has surely failed to prove how paying more than double for the system could
be considered a reasonable decision.
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compounds (“PFCs”), the Company was unable to quantify the overall benefit of this permit. As
Mr. Woods testified, “three years after the acquisition of the Haddonfield system, {the Company]
still cannot quantify the impact of these groundwater quality issues or the impact tﬁat the

* Haddonfield acquisition may or may hot have on the solution to these problems.” RC-84 at 3.
When asked in discovery to ‘quantify the impact of the Haddonfield acquisition on the
Company’s ability to address the new PFC standards, the Company could not answer, instead
stating that it “is still evaluating the overall impact of the new PFC standards on the éompany
wells and does not have an overall impact developed at this time.” RC-18, RC-19. The
Company bears the burden of proviﬁg any alleged benefits to éxisﬁng ratepayers from the
Haddonfield acquisition, and has failed to do so.

C. Despite the Company’s Claim to the Contrary, Shorelands Customers

Will Be Subsidized By Existing Ratepayers if the Acquisition Adjustment is

Permitted.

Finally, in its initial brief, the Company claims that the Shorelands acquisition “provides
an additional net benefit to legacy customers because the revenue from Shorelands’ customers
exceeds Shorelands’ cost of service.” Company Initial Brief at 18. Therefore, the Company
asserts, the Company should be allowed to recover the acquisition adjustment in rafes.

The Company’s argument is extremely misleading. The Company’s statement is true
onl?r if the proposed acquisition adjustment is excluded from rates. In its Petition, the Company
presented the stand-alone revenue requirement for Shorelands in Mr. D¢Stefano’s Rebuttal P-13,
Exhibit DMD-RT-4. With the $26.7 million acquisition premium included in rate base, the

revenue requirement exceeded the Shorelands operating income by $1,817,538. Id. In other

words, the revenue received from Shorelands’ rates did not cover the Shorelands revenue
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requirement with the acquisition premium included. While the Company’s Petition proposed to
increase Sh;c;relands’ rates by approximately $2 million to cover this shortfall, the stipulation of
settlement ultimately resulted in a revenue increase for Shorelands of approximately $1.3
million. (Stipulation of Settlement, Schedule C, Page 9). In other words, under present rates, the
Shorelands system will be subsidized by other Company ratepayers if the acquisition adjustment
is permitted. Simply stated, if the Company receives the acquisition adjustment it seeks, then its
justification for the adjustment — that revenue from Shorelands covers its cost of service - will no
longexj be true. Accordingly, the Company"s argument for an acquisition adjustment fof
Shorelands fails.*
Conclusion

For all of the reasons stated above, and as set forth in Rate Counsel’s Initial Brief, the
" Company’s request for acquisition adjustments for the Shorelands and Haddonfield systems
sho;ld be denied.

Respectfully submitted,
STEFANIE A. BRAND
DIRECTOR, DIVISION OF RATE COUNSEL

By: . 4/"

Christine M. J uaxez’jﬁsq.
Assistant Deputy Rate Counsel

c: OAL Service List (via UPS Overnight Mail)
BPU Service List (Electronic and USPS Regular Mail)

# The same argument applies to Haddonfield. As can be seen in Mr, DeStefano’s Rebuttal Testimony, if
the Haddonfield acquisition adjustment is permitted, Haddonfield customers will be subsidized by other
ratepayers under the Company’s current rates. Without the acquisition adjustment, Haddonfield’s
revenues exceed its cost of service, but only for the water utility. Since being acquired in 2015,
Haddonfield sewer has received and continues to receive a major subsidy from other ratepayers of
approximately $3 million annually. ( P-13, Exhibit DMD-RT-4) ‘
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