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Dear Secretary Camacho-Welch:

In accordance with N.J.A.C. l:l-14.10(b), Public Service Electric and Gas Company

("PSE&G" or the "Company") submits this letter in opposition to the January 29, 2019 Motion

for Interlocutory Review filed by Direct Energy Business, LLC, Direct Energy Business

Marketing, LLC, Direct Energy Services, LLC, Gateway Energy Services Corporation, N JR

Retail Services Company, NRG Energy, Inc., Just Energy Group Inc., and Centrica Business

Solutions (collectively, the "Movants"). The Movants seek an interlocutory review of

Commissioner Dianne Solomon’s January 22, 2019 Order denying them intervenor status in this

proceeding, while granting them participant status. PSE&G is enclosing an original and two

copies of this letter response. Kindly stamp one of those copies filed and return in the enclosed

self-addressed envelope. Copies of this filing are being served by overnight and/or electronic

mail as indicated on the attached service list.

As more fully described below, PSE&G respectfully requests that the Board of Public
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Utilities (the "BPU" or the "Board") deny the Movants’ request for interlocutory review.

Commissioner Solomon appropriately decided that the Movants’ interests in this proceeding

were not "so substantial" as to warrant full party rights, especially considering the accelerated

procedural schedule that governs this energy efficiency filing. The Board should not disturb this

sound exercise of discretion by the Commissioner.

Background

On October 11, 2018, PSE&G filed a Petition seeking approval of the Board to

implement its Clean Energy Future - Energy Efficiency Program (the " CEF-EE Program")

pursuant to N.J.S.A. 48:3-98.1 (a)(1). The CEF-EE Program consists of 22 subprograms whereby

the Company implements and manages select, highly advanced approaches to energy efficiency.

By Order dated October 29, 2018, the Board decided to retain jurisdiction over this filing,

designated Commissioner Solomon as the presiding officer, and authorized Commissioner

Solomon to rule on all motions that arise during the proceeding. October 29, 2018, Order, page

3. The Movants filed a motion to intervene on November 16, 2018, which PSE&G opposed on

the grounds that the Movants’ were trying to re-litigate an issue that has long been decided, i.e.,

the role of the utility in energy efficiency. ~

In addition to the Movants’ application, the Board received eight other motions to

intervene in this proceeding. Besides the Movants, the intervenor applicants with a claimed

business interest in this proceeding included Tendril, Enel X, Keystone Energy Efficiency

Alliance ("KEEA"), MaGrann Associates, and Sunrun Inc.z

1 In addition to the RGGI law, which authorizes utilizes to make energy efficiency investments, the Clean
Energy Act requires utilities to make these investments. N.J.S.A. 48:3-98.1(a)(1) (RGGI) and N.J.S.A.
48:3-87.9 (Clean Energy Act).
2 The Board also received six motions to participate in this proceeding, including from the following

entities with a claimed business interest in the proceeding: GoogIe, LLC, Lime Energy Co., and Philips
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On January 22, 2019, Commissioner Solomon issued an Order deciding the 15

intervention and participation motions (January 2019 Order, attached as Exhibit A).With respect

to the Movants, Commissioner Solomon, while noting their "significant" interest in the

proceeding, found appropriately that their interest was not "so substantial that they merit these

entities becoming parties to this proceeding." January 2019 Order, page 15. Commissioner

Solomon further reasoned that:

[The Movants’] concerns must be weighed against the Board’s
need to meet its statutory obligations in a timely manner. Multiple
entities have moved to intervene on the same or very similar bases.
Admitting each entity that has presented this argument would tend
to produce delay or disruption in the proceeding, while
distinguishing among them such that some participants in the
energy efficiency market are found to have an interest justifying
intervention while others do not would likely prove problematic.
After weighing the issues, I FIND that these entities have not
demonstrated that their interest in this matter warrants granting
their motion to intervene, given the need for prompt and
expeditious administrative proceedings.

Commissioner Solomon denied the motions to intervene of Tendril, EneI X, MaGrann

Associates, and Sunrun on similar grounds.3 January 2019 Order, pages 14-16. These entities,

as well as the Movants, were granted participant status. Commissioner Solomon granted two

motions for intervention: one from a group of environmental organizations, and the other from

the New Jersey Large Energy Users Coalition. Id.

The January 2019 Order also approved a procedural schedule, which calls for evidentiary

Lighting North America Corporation. January 22, 2019 Order, page I3. PSE&G notes that while certain
of the numerous Movants allege that they have business interests in "customer-sited energy efficiency and
distributed energy investments" and "home energy management services", the bulk of the Movants’
businesses appear to concern the retail provision of electricity and natural gas as third-party suppliers.
See, e.~., Motion, at ¶¶ 10-11, 15-16.
3 Commissioner Solomon did not rule on KEEA’s motion to intervene because it was filed by an attorney

not licensed in New Jersey. January 22, 2019 Order, page 16.
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hearings beginning just three months from the date of this submission. In Iight of the 180-day

period for the Board to review utilities’ energy efficiency filings such as the instant proceeding,

the BPU must rule on the merits of this proceeding no later than early July 2019, a little more

than five months from the date of this submission. N.J.S.A. 48:3-98.1(b).

On January 29, 2019, the Movants filed the instant motion for interlocutory review of

Commissioner Solomon’s order denying them intervenor status. For the reasons set forth below,

the motion should be denied.

Commissioner Solomon A0prop.r, iately Denied Intervenor Status to the Movants

Rule 1:1-I6.1 (a) states that any "person or entity not initially a party, who has a statutory

right to intervene or who wiIl be substantially, specifically and directly affected by the outcome

of a contested case, may on motion, seek leave to intervene.’’4 Rule 1:1-16.3(a) provides that the

following factors shall be considered when ruling upon a motion to intervene:

(i) the nature and extent of the movant’s interests in the outcome of the case;

(ii) whether or not the movant’s interest is sufficiently different than that of any party so

as to add measurably and constructively to the scope of the case;

(iii) the prospect of confusion or undue delay arising from movant’s inclusion; and

(iv) other appropriate matters.

Rule 1:1-16.5 states: "Every motion for leave to intervene shall be treated, in the

alternative, as a motion for permission to participate." A person or entity "with a significant

interest in the outcome of a case may move for permission to participate." N.J.A.C. 1:1-16.6(a).

Thus, a party can have a "significant interest" in the outcome of a proceeding, and stitl be

The Movants were not initially a party to this proceeding, nor do they have a statutory right to intervene
in it.
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granted participant rather than intervenor status if, as is the case hem, the factors for intervention

set forth in N.J.A.C. 1:1-16.3(a) weigh against full party rights.

Commissioner Solomon’s Order appropriately balanced the intervenor criteria and

reached the appropriate conclusion that the Movants should be granted participant status. The

January 22, 2019 Order correctiy outlines the standard of review in ruling on a motion to

intervene. Order, page 13. The Order then considers each of the nine motions to intervene,

including the Movants’ application. For the Movants, like other parties denied intervention,

Commissioner Solomon noted their "significant" interest in the proceeding, but found that

interest not to be "substantial" enough to warrant intervention. Order, page 15. The accelerated

time period for the Board to rule on the CEF-EE Program appropriately factored into the

Commissioner’s analysis, as did a sensible desire not to pick and choose which of the many

energy efficiency market participants should be granted intervenor versus participant status. Id.

Commissioner Solomon’s conclusion was well-reasoned and should not be disturbed. It

is also consistent with very recent Board precedent. Specifically, in !/M/O the Implementation of

L. 2018, c. 16 Regarding the Establishment of a Zero Emission Certificate Program for Nuclear

Power Plants (the "ZEC Proceeding"),5 the PJM Power Provider Group ("P3"), which describes

itself as a non-profit organization consisting of power providers that promote competitive

wholesale electricity markets, moved to intervene on the basis that the Board’s awarding of

ZECs would have direct economic consequences for its members. November I9, 2018 Order on

Motions to Intervene or Participate and for Admission Pro Hac Vice, page 6. The Board

declined to grant P3 intervenor status despite it "acknowledge[ing] that the outcome of the

proceeding will have direct economic consequences for P3 and its members based on impacts on

s BPU Docket No. EO18080899
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competition and rates in wholesale electricity markets," and noting that P3 could contribute to

the development of the record and assist the Board in reaching a determination. November 19,

2018 Order, page 11. Weighing against P3’s significant economic interest in the proceeding and

ability to assist the BPU was the Board’s consideration, equally compelling in this case, of the

"need for prompt and expeditious administrative proceedings." Id. Pursuant to the ZEC law, the

BPU only has five months from the date it established a ZEC program (November 19, 2018) to

determine which plants are eligible to receive ZECs (by April 18, 2019). N.J.S.A. 48:3-87.5(b)

and (d). Given, inter alia, the Board’s desire for "prompt and expeditious administrative

proceedings", it denied P3’s request for intervention, granting it participant status instead despite

its "significant interest" in the proceeding. November 19, 2018 Order, page tl. P3 filed an

appeal with the New Jersey Superior Court, Appellate Division seeking emergent relief from the

Board’s November 19, 2018 Order, which the Appellate Division denied. See Exhibit B.

SimilarIy, in I/M/O the Petition of Public Service Electric and Gas Company for

Approval of the Energy Strong Program ("Energy Strong"),6 then-Commissioner Fiordaliso

denied intervenor status to the Sierra Club and the New Jersey Environmental Federation, even

while finding that they could provide a prospective on the filing that was different from other

parties. September 18, 2013 Order on Interlocutory Appeal, BPU Docket Nos., page 2. The

environmental entities sought an interlocutory review of that decision, which the Board decided

to hear while ultimately affirming the decision to deny them intervenor status. Of relevance to

this proceeding, the Board found:

As Commissioner Fiordaliso noted, the need and desire for the
development of a full and complete record must be weighed against
the need for prompt and expeditious administrative proceedings
.... While the Board is concerned with ensuring that any

6 BPU Docket Nos. EO13020155 and GO13020156.
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infrastructure upgrades proposed are efficient and cost effective, it
is also concerned with ensuring that upgrades found to satisfy those
criteria are done within a reasonable period of time.

The same result should apply here. Like P3 in the ZEC Proceeding, the Movants were

found to have a "significant" economic interest in this proceeding that is tied to competition;

however, that interest was not "substantial" enough to warrant intervention considering the

Board must resolve this filing in an expedited manner. Similarly, like the environmental entities

in the Energy Strong proceeding, the Movants, like several other energy efficiency market

participants, are considered to be able to add constructively to the record in this case, but that

assistance to the Board is not sufficient to warrant intervenor status given the need for a prompt

resolution of this filing.

Commissioner Solomon’s concern over the need for an expeditious proceeding is

particularly appropriate in this matter given the sheer number of pai-ties that moved to intervene.

The granting of intervenor status to five entities (Tendril, Enel X, KEEA, MaGrann Associates,

and Sunrun) claiming an economic nexus to the CEF-EE Program -- plus the Movants, which

consist of at least three separate corporate entities -- undoubtedly would cause delay and

confusion of issues in a proceeding that must resolve in a little more than five months from this

submission. N.J.A.C. 1:1-16.3(a).

Another logical concern voiced by Commissioner Solomon with respect to the Movants’

motion -- Le., that picking and choosing which market participants get to intervene versus

participate "would likely prove problematic" -- is especially true at this stage of the proceeding.

January 22, 2019 Order, page 15. To grant this interlocutory appeal (alone or together with

Sunrun’s motion for reconsideration that is also before the BPU), while the other market

participants accepted the Commissioner’s well-reasoned decision and participant status, would
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lead to the exact, "problematic" and inequitable result that Commissioner Solomon prudently

avoided with her rulings. The motion for interlocutory review should be denied.

None of the Movants’ Arguments Warrant the Reversal of Commissioner Solomon’s Order

The Movants fail to demonstrate that the Board should take the unusual step of reversing

a Commissioner’s Order and grant them intervenor status. Their motion repeatedly claims that

Commissioner Solomon actually determined that they met the standard for intervention, but that

is simply inaccurate. See, e.g., Movants’ brief, page 13, paragraphs 22 and 24, and page 15,

paragraph 27. While Commissioner Solomon found that the Movants have a "significant"

interest in the proceeding, she very clearly and correctly determined that their interest was not

"substantial" enough to warrant intervention. January 22, 2019 Order, page 15; N.J.A.C. 1: I-

16.1(a) (a party that is "substantially, specifically and directly affected by the outcome of a

contested case" may move for intervention). Commissioner Solomon also appropriately

concluded that granting the Movants intervenor status would cause undue delay or disruption.

January 22, 2019 Order, page 15; N.J.A.C. 1:1-16.3(a) ("the prospect of confusion or undue

delay arising from the movant’s inclusion" is a factor weighing against intervention). Lastly,

Commissioner Solomon’s logical reliance on the expedited procedural schedule in this RGGI

filing, and her prudent refusal to pick and choose between market participants, constitute "other

appropriate matters" that are relevant when assessing an intervenor motion. N.J.A.C. 1:1-

16.3(a).

The Movants place great reliance on Commissioner Solomon’s finding that they have a

"significant interest" in this proceeding, but that determination alone is insufficient to warrant

intervenor status. See, e.g., Movants’ brief, page 2. Indeed, a party may be granted participant

status, as is the case with the Movants, even if they have a "significant interest" in the outcome
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of the proceeding. N.J.A.C. 1:1-16.6(a). The simpIe fact is that Commissioner Solomon

appropriately weighed factors other than the Movants’ interest in the case, and those factors

ultimately weighed against granting their motion. The Board should not overrule the

Commissioner’s balancing of the intervenor criteria.

The Movants also rely on their intervention in PSE&G’s Energy Efficiency 2017 filing as

a reason that the Board should reverse Commissioner Solomon’s determination that participant

status was more appropriate here. Two material factors distinguish the 2017 filing from the

CEF-EE Program. First, only two parties moved to intervene in the 2017 filing: Direct Energy

(one of the Movants here) and NJLEUC, and those entities had diverse interests. I/M/O the

Matter of the Petition of Public Service Electric and Gas Company for Approval of its 2017

Energy Efficiency Program and Recovery of Associated Costs, BPU Docket No. EO17030196

(Prehearing Order dated May 18, 2017). Thus, Commissioner Solomon’s well-founded concern

over delaying this expedited proceeding by granting intervention to numerous entities with the

same or similar interest was not an issue in the 2017 filing. For the same reason, the

Commissioner’s equally prudent concern over picking and choosing which market participants

receive full party rights in CEF-EE was also not present in the 2017 filing.

Second, Governor Murphy signed the Clean Energy Act in May 2018, about nine months

after the Energy Efficiency filing concluded in August 2017. The CIean Energy Act requires

that utilities reduce their customers’ energy usage. N.J.S.A. 48:3-87.9. Thus, the passage of the

Clean Energy Act closed the door on the argument that formed the basis for Direct Energy’s

motion to intervene and their motion for interlocutory review, Le., PSE&G is purportedly

"utilizing its monopoly status as a regulated public utility to directly compete with [energy
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efficiency’] services that are available through the private market ...." Movant’s brief, page I4,

paragraph 24.

The Movants also rely on In Independent Energy Producers of New Jersey [IEPNJ] v.

New Jersey Department of Environmental Protection and Energy, 275 N.J. Super. 46 (App.

Div.), certif, denied 139 N.J. 187 (1994) ("IEPNd"), as indicia that the Appellate Division has

"emphasized the need to permit intervention to PSE&G’s competitors even where such

competitors had only a ’speculative possibility of a business advantage in the outcome of this

litigation.’" Movants’ brief, page 16. However, the IEPNJ decision is inapposite. The dispute

in IEPNJ arose from a challenge initiated by IEPNJ over whether the New Jersey Department of

Environmental Protection acted properly in granting certain environmental permits PSE&G

sought for its generation business. A question posed was whether IEPNJ, representing "business

entities competing with the prospective permittee," had standing to make this challenge. IEPNJ,

275 N.J. Super. at 56. The intervention factors set forth in N.J.A.C. 1:1-16.1 et seq. were not

analyzed in the IEPNJ decision, making it distinguishable on that basis alone.

The Court concluded that IEPNJ had standing, but under a rationale that is not applicable

here. In essence, the Court granted standing to IEPNJ as "the only institution[] with sufficient

private interest in harmony with the public concern of the consumer" participating in the

proceeding. Id.; emphasis added. The Court explained:

If business competitors are not accorded standing in such cases,
[i.e., cases in which competitive business are the only entities
aligned with "the public concern of the consumer"] an
administrative determination favorable to the permit-tee, whether
right or wrong, proper or arbitrary, takes on a conclusive character
to the possible great detriment of the people as a whole.

1EPNJ, 275 N.J. Super. at 56 (emphasis added).

The rationale used in 1EPNJ for granting standing to the trade association in that case
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does not apply here. The Movants here would not be the "only institution[].., in harmony with

the public concern of the consumer" that participates in this proceeding. The New Jersey

Division of Rate Counsel is a party to this proceeding. As utility customers’ statutory

representative, Rate Counsel will advocate for "the public concern of the consumer." Several

environmental entities and NJLEUC, a consumer group, are also parties to this proceeding.

Applying IEPNJ to the instant matter leads to the opposite holding: Commissioner Solomon

appropriately denied the Movants’ motion for intervention. The Board should not reverse the

Commissioner’s decision.

Finally, citing the principIes of fundamental fairness and due process, the Movants

conclude their brief with an argument that Commissioner Solomon’s Order "completely

prevent[s]" them "from pursuing the issues they have identified from the outset of their

intervention in this proceeding." Movants’ brief, page 18. This is simply not true. As

participants, the Movants will be able to conduct oral argument and submit statements and briefs.

N.J.A.C. 1:1-16.6(c). They will also have the opportunity to attend any (or all) of the six public

hearings scheduled in this case, and provide a statement on the record at each of them. The

Movants will have ample opportunity to express their positions regarding the CEF-EE Program.

To a large degree, they have already done so. Moreover, to the extent the Movants have

legitimate interests in the competitive energy efficiency markets, they will have an opportunity to

take part as stakeholders in the post-approval transition process that PSE&G has proposed, on

the same basis as other similarly situated providers of goods and services in these markets. See

Supplemental Direct Testimony of Karen Reif, Exhibit 1, page 4 of 4 (describing ongoing

discussions, cooperation, and open dialogue among PSE&G, Board staff, other New Jersey
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utilities, and other stakeholders).7

Conclusion

Commissioner Solomon carefully weighed the Movants’ interest in this proceeding

against the potential for delay and discriminatory treatment for other market participants, and

ultimately decided that participant status for the Movants was the more appropriate

determination. In reaching this decision, the Commissioner acted reasonably and prudently. The

Board should not disturb the Commissioner’s ruling. The Movant’s motion for interlocutory

review should be denied.

Respectfully submitted,

Dated: February l, 2019

cc:    Service List (via e-mail)

By:

Matthew M. Weissman
Justin B. Incardone
PSEG Services Corporation
80 Park Plaza - T5
Newark, New Jersey 07102-4194
Ph: (973) 430-7052
matthew.weissman@pse~.com
iustin.incardone@pseg.com

7 As indicated in footnote 2 above, much of the numerous Movants’ business interests, particularly with
respect to the retail provision of electricity and natural gas as third-party suppliers, are unrelated to the
energy efficiency concerns at issue in this proceeding.
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Certification of Service

I hereby certify that on this date a copy of the foregoing response was served by

electronic service and/or overnight mail on all parties as indicated on the attached service list. I

further certify that on this date two copies of this answer in opposition has been sent via

overnight delivery for filing to the Board of Public Utilities.

Matthew M. Weissman

Dated: February 1, 2019
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EXHIBIT A

STATE OF NEW JERSEY
Board of Public Utilities

44 .South Clinton Avenue, 3r~ Floor, Suite 314
Post Office Box 350

Trenton, New Jersey 08625-0350
www.ni.gQv/_blaul

IN THE MATTER OF THE PETITION OF PUBLIC
SERVICE.ELECTRIC & GAS COMPANY FOR
APPROVAL OF ITS CLEANENERGY FUTURE-
ENERGY EFFICIENCY (’CEF-EE") PROGRAM ON
A REGULATED BASIS

ENERGYtCLEAN ENERGY

)

)
)
)
)

PREHEARING ORDER SETTING
PROCEDURAL SCHEDULE AND
RULING ON MOTIONS TO
PARTICIPATE AND INTERVENE

DOCKET NOS. GO18101112 &
EO18101113

Parties of Record:

Stefanie A. Brand, Esq., Director, New Jersey Division of Rate Counsel
Mathew M. Weissman, Esq., General State Regulatory Counsel, PSEG Services Company for
Public Service Electric and Gas Company
Aaron Klelnbaum, Esq., Eastern Environmental Law Center for Environment New Jersey;
Sierra Club; Environmental Defense Fund; New Jersey League of Conservation Voters; and
Natural Resources Defense Council
Steven S. Goldenberg, Esq., Giordano, Halleran & Ciesla, P.C. for New.Jersey Large Energy
Users Coalition

BY COMMISSIONER DIANNE SOLOMON:

BACKGROUND AND PROCEDURAL HISTORY

On January 13, 2008, L. 2007, c_. 340 (the ’Act") was signed into law based on the New Jersey
Legisfature’s findings that energy efficiency and conservation measures must be essential
elements of the State’s energy future, and that greater reliance on energy efficiency .and
conservation will provide significant benefits to the citizens of New Jersey. The Legislature also
found that public utilitY involvement and competition in the conservation and energy efficiency
industries are essential to maximize efficiencies. N.J.S.A. 26:2C-45.

Pursuant to Section 13 of the Act, codified as N.J.S,A, 48:3-98.1(a)(I), an electric or gas public
utility may, among other things, provide and lnvest in energy efficiency and conservation
programs in its service territory on a regulated basis. Such investment .in energy efficiency and
conservation programs may be eligible for rate treatment approved by the New.Jersey Board of
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PuNic Utilities (=Board" or "BPU"), including a return on equity, or other incentives or rate
mechanisms that decouple utility revenue from sales of electricity and gas, N.J,S.A. 48:3-
98.1(b); Ratemaking treatment may include placing appropriate technology and program costs
inyestments in the utlgty’s rate base, or recovering the utility’s technology and program costs
through another ratemaktng methodology approved by the Board. An electric or gas utility
seeking cost recovery for any energy efficiency and conservation programs pursuant to NoJ.S,A,
48:3:98.1 must file apetition with the Board.

On July 16, 2009, the Board issued an Order1 authorizing Public,Service Electric and Gas
Company (’PSE&G" or ~Company" or "Petitioner=) to implement eight (8) energy efficiency
programs: 1) ResidentJal Whole House Efficiency Sub-Program; 2) Residential Multi-Family
Housing Sub-Program; 3) Small Business Direct Install Sub-Program; 4) Municipal/LocaltState
Government Direct Install Sub-Program; 5) Hospital EfficienGy Sub-Program; 6) Data Center
Efficiency Sub-Program; 7) Building CommisstoningtO&M ,Sub-Program; and 8) Technology
Demonstration Sub-Program (’EEE Program").

By Order dated July 14, 20tt=, the Board authorized PSE&G to extend three (3) of its eight (8)
Sub-Programs: Residential Multi-Family Housing, Municipal/Loca!/State Government Direct
Install, and Hospital Efficiency (’E3 Extension Sub-Programs"). By Order dated April 16, 2015=,
the Board authorized PSE&G to further extend the three (3) sub-programs approved in the July
201t ~Order ("EEE Extension [1").

By Order dated August 23, 2017~ the Board authorized PSE&G to extend the E3 Extension
Sub’Programs for a period of two (2) years. The Board further authorized the Company to
implement a Smart Thermostat Sub-Program and a Residential Data Analytics Smart Pilot Sub-
Program.

October 2018 Filing

On October 15, 2018, PSE&G filed the instant petition with the Board.

On October 29, 2018 the Board designated the undersigned as Presiding Commissioner, who is
authorized to rule on all motions that arise during the pendency of these proceedings and
modify any schedules that may be set as necessary .to secure a just and expeditious
determination of the issues. Further, the Board directed .that any entities seeking to intervene or
participate in this matter file the appropriate application with the Board by November t6, 2018

1 In re the Petition of Public Service Electric and Gas Company Offefina an Enerav Efficiency Economic
Stimulus Pro~lram in Its Service Territory on a Re~l.U.!at~.d...........B.a.sis.....,..and Associated Cost. Recovery
Mechanism Pursuant t~ N,J.S,~, 48;3-9~. 1, BPU Docket No. EO09010058, Order dated July 16, 2009.
z In re the Petition of Public :Service Electric and Gas Comoanv_ ~f~_an Extension of Three Sub.
~ornponents of Its Enemy Efficiency’ Economic Stimulus Proararn .i~jts Service Territory on a Re~uIated
Basis and Associated Cost,Recovervand for Chanties in the Tariff for Electric Service. B.P.U.N.J. No. 15
Electtic and th~ T¢flff f~r Gas Service, B.P.U.N.J..~........N.0. 15 Gas, Pursuant to N.J.S.A. 48:2,2.1. ~8:2-21.1.
and N.J.S.A~ 48:3-g8.1, BPU Docket No, EO11010030,~ Order dated Ju y 14, 20! t.
= I~ re_the .Petition ....of....Public Service Electric t~nd Gas Comoanv to Continue ~lts ,Enemy E~ciencv
Economic Extension Pm=rarn on a Requlated Basis ("EEE Extension I1"), BPU Docket No. EO!4080897,
Order dated Apd116, 2015.
~ In re the..P.eti.t!0n of Public Service Electric and Gas ComDanv for ADl~roval of its Enemy Eff’miencv 20117
Prooram and Recoven/of Associated Costs (,EE 20!7 Pro~rarn"}, BPU Docket No. EO17030196, ~Order
dated August 23, 2017.
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and noted that any party wishing to file a motion for admission of counsel pro hac vice do so
concurrently with any motion to Intervene or participate.

on November 14, 2018, Staff issued a letter of administrative deficiency,

On January 7, 2019, PSE&G made a supplemental filing. On January 9, 2019, Staff issued a
letter indicating that the supplemental filing satisfied the Minimum Filing Requirements. The 180
day period for Board review therefore began on January 7, 2019.

PREHEARING ORDER

NATURE OF PROCEEDINGS AND ISSUES TO BE RESOLVED

A. Nature of Proceedings

Through this proceeding, PSE&G seeks approval to implement twenty-two (22) sub-
programs, including seven (7) residential subprograms, seven (7) commercial and
industrial (=C&I") subprograms’ and eight (8) pilot subprograms (collectively, "2018
EE Programs"). The total proposed investment for the 2018 EE Programs is
approximately $2.8 billion, including $2.5 billion for investment and approximately
$283 million in operating and expenses over the proposed six (6) year term of the
program. The Company proposes to recover the costs associated with the 2018 EE
.Programs via a new CEF-EE Program component (’CEF-EEC’) of the Company’s
electric and gas Green Programs Recovery Charge (=GPRC"), which would be filed
annually after the proposed initial pedod. In addition, the Company proposes a
decoupling mechanism for recovering lost revenues, called the Green Enabling
Mechanism (’GEM") and requests Board approval of this mechanism.

B. Issues to be Resolved

T.he cost effectiveness and cost efficiency of the proposed 201.8 EE Programs;

The reasonableness and lawfulness of the proposed cost recovery mechanism; and

The reasonableness and lawfulness of the request to recover lost revenues and of
the mechanism proposed to do so.

12, PARTIES AND THEIR DESIGNATED ATTORNEYS OR R~p.R.~EN~ATIV.ES

Counsel for Public Service Electric and Gas Compa_ny

Matthew Weissman, Esq.
Justin B. Incardone, Esq.
PSEG Services Corporation
80 Park Plaza~ T5
P.O. Box 570
Newark, NJ 07102
matthew.weissman@,p.F~,q..com
iustin. incardone(’~se~.com

3 BPU DOCKET NOS. GOi8101112&
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Gourls_el for_the Staffof the New Jersey Board of Public Utilities:

Alex Moreau, DAG
Timothy Oberleiton, DAG
Department of Law & Public Safety
Division of Law
¯ 124 Halsey Street
P.O. Box 45029
Newark, NJ 07101
~lex.momau@!aw:nioaa~ov

Counsel f0E, th,e New Jersey,Division of Rate Counsel:

Stefanie Brand, Esq., Director
Kurt Lewandowski, Esq.
Sarah Steindel, Esq.
Division of Rate Counsel
140 East Front Street, 4th Root
P.O. Box 003
Trenton, NJ 08625
sbrand@ma.ni.~lov
ktewando~.ma.ni.Qov
ssteinde@ma, ni.qov

,Counsel for Environment New Jersey, Sierra Club, Environmental Defense Fund, New
~Jersev Lea~lue of Conservation Voters,andNatural Resources Defense Council:

Aaron Kleinbaum, Esq.
Eastern Environmental Law Center
50 Park Place, Suite 1025
Newark, NJ 07102
akleinbaum@eastemenvironmenta!.om

Counsel for the New Jersey Lame Enemy Users Coalition:

Steven S. Goldenberg, Esq.
Giordano, Halleran & Ciesla, P.C.
125 Half Mile Road, Suite 300
Red Bank, NJ 07701-6777
sqoldenbem~.~hclaw.com

Paul F. Forshay, Esq.
EVersheds Suthedand (US) LLP
700 Sixth Street, N.W., Suite 700
Washington, D.C. 20001-3980
Daulforshav@eversheds-sutherland.com
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No change in designated trial counsel shall be made without leave if such change will interfere
,.with the dates for hearings. If no specific counsel is set forth in this Order, any partner or
associate may be expected to proceed with evidentiary hearings on the agreed dates.

3. ,SPECIAL.LEGAL REQUIREMENTS AS TO NOT!CE OF HEARING

Pursuant to N.J.S.A. 48:2-32.6, public hearings will be held in the Company’s service territory
after publication of notice in newspapers of general circulation in PSE&G’s service territory at a
time(s) and place to be determined.

4. SCHEDULE OF HEARINq.,D.A, T, ESt.T.IME AND PLACE

!f necessary, evidentiary hearings will be held at a time(s) and place to be determined In the
course of this proceeding and communicated to the public at that time.

5. STIPULATIONS

The Company, Rate .Counsel, and Staff entered into a Non-Disclosure Agreement on November
19, 2018. On November 19, November 20, and December 7, respectively, Rate Counsel
witnesses Ezra Hausman, Dante MUgrace, and David Dismukes acknowledged receipt of the
Non-Disclosure Agreement.

6. SETTLEMENT

Padies are encouraged to engage in settlement discussion. Notice should be provided to all
parties of any settlement discussions for the preparation .of an agreement to resolve the issues
in the case.

7. AMENDMENTS TO PLEADINGS,

None at this time

8. DISCOVERY AND DATE FOR COMPLETION

The time limits for discovery shall I~e in accordance with N.J.A.C. 1:1-10.4 or as provided in
Exhibit A.

9. ORDER OF PROOFS

PSE&G has the burden of proof. The headngs will be conducted by topiG (see point !2, below);
within each topic, the headngs will be conducted In the following order:

First -PSE&G

Second - Rate Counsel

.Third- New Jersey Large Energy Users Coalition

Fourth - Eastern Environmental Law Center

Fifth - Board Staff

BPU DOCKET NOS. GO18101112 &
EO18101113
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10. EXHIBITS MARKED FOR IDENTIFICATION

None at this time

,! 1. EXHIBITS MARKED IN EVIDENCE

None at this time

12. ESTIMATED NUMBER OF FACT AND EXPERT WlTNES.S.~.S.

PSE&G will present the following three witnesses: Karen Reif, Vice President, Renewables and
Energy Solutions; Steven Swetz, Senior Director, Corporate Rates and Revenue Requirements;
and Daniel Hansen, Vice President, Chdstensen Associates Energy Consulting, LLC.
Additional witnesses may be identified by PSE&G as necessary for purposes of rebuttal or
surrebuttal.

Rate Counsel wig present the following three witnesses: Dante Mugrace, Senior Consultant,
PCMG and Associates; David E. Dismukes, Consulting Economist, Acadian Consulting Group,
LLC; and Ezra Hausman, Ph.D., President, Ezra Hausman Consulting.

Additional witnesses may be Identified by Rate Counsel or other parties as necessary
purposes of testimony.

Any party substituting witnesses shall identify such witnesses within five (5) days of determining
to replace a witness, and in no event later than five (5) days before filing of testimony of a
substitute witness. All direct testimony will be pre-filed, and all witnesses submitting pre-filed
direct testimony will be subject to cross examination at evidentiary hearings, .which will be
conducted by topic (e.g., program elements, revenue requirements, and so forth).

13. MOTIONS

Motions to Intervene

NJNG Motion to Intervene

On November 5, 2018 New Jersey Natural Gas Company (=NJNG") filed a motion to intervene
on .the basis that approval of PSE&G’s proposed proghams would havea direct impact on NJNG
as a customer of PSE&G. NJNG takes retail electric distribution service at an NJNG facility in
East Brunswick, New Jersey. Specifically, NJNG notes that PSE&G is seeking approval of up
to $2.5 billion in CEF-EE Program investment and proposes a $283 million expense budget over
the six (6) year term of the program, which NJNG states would have a direct impact upon it as a
customer. NJNG also points to its experience in the gas industry as grounds for asserting that
its intervention in this proceeding is likely to add constructively to the proceeding. Stating that it
has a history of coo!~dinating ~ts activities in dockets at the Board with those of other utilities
where appropriate, NJNG says it will do so in this matter and that it will abide by the schedule
set for this proceeding, such that Its intervention will not delay this proceeding. In the
alternative, NJNG requests that its motion be treated as a motion to participate.

6 BPUDOCKETNOS. GO18101112&
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NJLEUC Motiont~o Intervene

On November 13, 2018, the New Jersey Large Energy Users Coalition (=NJLEUC")filed a
motion to intervene on behalf of its large end-use members who purchase electric and natural
gas distribution service from PSE&G and therefore, asserts NJLEUC, has a significant interest
in and will be substantially and specifically affected by the rate relief sought by PSE&G in this
proceeding. NJLEUC asserts that its experience as an tntervenor in other energy efficiency
.proceedings means that it will contribute oonstructtvely to this matter and that it will endeavor to
work cooperatively with other parties .to promote efficiency and economy.

.Tenddl Motion to Intervene

On November t5, 2018, Tendril Ne~orks, Inc. ("Tendril") filed a motion to intervene. Tendril,
an energy management services company, states that it is currently helping to run PSE&G’s
residential behavioral energy efficiency program and that its experience with and understanding
of these programs would enable it to provide the Board with valuable insights about both the
likely impact of the proposed 2018 EE Programs and strategies for their successful
implementation. As su.ch, Tendril asserts that it would add measurably and constructively to the
proceeding. Tenddl also maintains that Its experience with PSE&G efficiency programs gives it
a significant interest in the outcome of the case and that this interest ls sufficiently different from
that Of other parties to warrant intervenor status.

Direct Enerqy Motion to Intervene

On November 16, 2018, Direct Energy, representing five affiliated third party energy supplier
companies ("TPSs=) -- including Direct Energy Business, LLC; Direct Energy Business
Marketing, LLC; Direct Energy Services, LLC; and Gateway Energy Services Corporation -- as
well as Centrica Business Solutions, an affiliate offering distributed energy solutions
(collectively, "Direct Energy"), moved to intervene on the grounds that the energy efficiency
programs proposed by PSE&G would provide products and services already being offered in
the compet~ive market, which would adversely affect Direct Energy as participants in that
market. Approval of the 2018 EE Programs, they contend, would place them and similarly
situated suppliers and vendors at a competitive disadvantage because PSE&G could subsidize
its products and services with ratepayer funds; provide on-bill financing that competitive
businesses cannot; and use customer data to which competitors did not have access to offer
value-added services that are better provided by the competitive market. Moreover, the
movants object to the potential for PSE&G to favor some vendors and suppliers over others, as
well as the perceived risk that PSE&G’s proposed prog~ram might achieve demand reductions
without using a competitive process or using "innovative approaches designed by the market."

On November 28, 2018, Petitioner filed a letter objecting to Direct Energy’s motion to Intervene.
In its letter, PSE&G urges denial of intervention because, the Company maintains, the movants
have not demonstrated that they will be substantially and directly impacted, The Company
claims that the New Jersey Legislature and the Governor have already acted on this issue by
first permitting and more recently requiring utility participation in energy conservation and
efficieni:y.5 ~,ccording to the Company, the anti-competitive claims made by Direct Energy
constitute a misplaced attempt .to "rehash" their policy arguments against utili.ty involvement in

Citing N.J.S,A. 26:2C-45; N.J.S.A. 48:3-98.,1; and P.L 2018, c. 17 sections 3(a)~e)(1) t’Clean Energy
Ac~).

7 BPU DOCKET NOS, GO18101112 &
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an inappropriate forum and, as such, would confuse andlor delay this proceeding.~
¯ argues that the movants do not meet the standard for participant status but asks that the Board
limit.the movants to that status if it allows them any role in the matter.

On December 3, 2018, Direct Energy filed a letter responding to the Company’s objection. The
movants contend that the new energy efficiency standards for energy utilities have no bearing
oft the question of whether they meet the standard for being granted intervention. Reiterating
their claims of a direct and substantial interest in several of PSE&G’s proposed programs, as
well as the threat to its interests if the. Board approves the 2018 EE Programs, the movants
maintain that they need the opportunity to propound .dlscovery and cross examine witnesses in
order to develop a record that will ensure that their interests are protected. As a result, the
mov.ants say, participant status would not suffice.

On December 6, 2018, Direct Energy filed a supplemental motion to Intervene (=Supplemental
Motion"), reiterating the arguments in its original motion and urging the eligibility of two
additional companies, notwithstanding their addition to the motion being made out of time, The
Supplemental Motion states that Just Energy and NRG are seeking intervention on the same
grounds as the original movants. According to the motion, Just Energy is the parent company
of a group of TPSs licensed to do business in New Jersey, and NRG is a leading integrated
power company with customers in New Jersey.

On December 17, 2018, PSE&G filed a letter in opposition to the Supplemental Motion in which
it argued that the addition of Just Energy and NRG would inevitably cause and was already
causing confusion and undue delay. PSE&G asserts that the Supplemental Motion makes
contradictory and thus confusing statements regarding the interests of Just Energy and NRG
and whether or not these interests align with those of Direct Energy. PSE&G supports this
assertion by pointing to a statement in one part of the Supplemental Motion that the interests of
the two new movants are aligned with those of Direct Energy and then to a statement elsewhere
in the papers that Just Energy and NRG will contribute to a full record because they have
unique products, services, and experiences. In addition, PSE&G states that no reason is given
for the motion of these companies to be considered when it was submitted three weeks after the
last date for motions to intervene.

On December 19, 2018, Direct Energy, Just Energy, and NRG responded. They stated that
there is no confusion or contradiction found in the Supplemental Motion; the companies stand
by .their contention that the interests of NRG, as a demand-side and energy efficiency business,
and of Just Energy, as the parent of multiple licensed New Jersey TPSs, are aligned with those
of Direct Energy. If the motion and Supplemental Motion are granted, they say, they will serve
discovery, submit testimony, file briefs, and in every respect act as a single pady. Finally, they
reiterated the contention that each of the businesses named will be specifically and directly
affected by the outcome of this proceeding given the nature of their businesses and that no
other party can effectively represent them, as no other party stand in that position.

EELC Motion to Intervene

On November 16, 2018, the Eastern Environmental Law Center ("EELC") submitted a motion to
intervene on behatf of Environment New Jersey ("ENJ"), Sierra Club ("SC’), Environmental
Defense Fund ("EDF’), New Jersey League of Conservation Voters ("NJ ~LCV"), and Natural

6 Previously made, says PSE&G, "in various PSE&G matters, including the last iteration of the Company’s
energy efficiency filing.~ December t7, 2018 Letter at pp4-5.

8 BPU DOCKETNOS. GO18101112&
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Resources Defense Counci! (’NRDC"). The EELC first states that the BPU’s decision on
PSE&G’s energy eff~ciency and decoupling proposals will substantially, specifically, and directly
affect the economic interests, environmental interests, and health of the movants and their
members who live within PSE&G’s service territory. The EELC also states that the movants
have a material interest in ensuring that, if approved, the energy efficiency and decoupling
proposals are implemented in the manner most beneficial to customers. Second, the EELC
argues that the impacts to the movants and their members are sufficiently different from impacts
to, any other pady in this proceeding due to the movants’ unique position as nonprofit
organizations working to use partnerships, best practices, and market mechanisms to inform
energy policy that benefits the environment. The EELC argues that, with their expertise and
experience on related issues~ the movants would provide material and unique contributions to
and would assist with development of a complete record in this matter, particularly with respect
to the potential for the decoupling proposal to enable PSE&G to achieve the optimal level of
investment in energy efficiency programs. Third, the EELC asserts that the movants would
abide by schedules set for the proceeding and work with all parties to ensure an efficient
hearing process and avoid duplication of efforts, confusion, and delays.

Enel X Motion to Intervene

On November 16, 2018, Enel X North America, Inc. (~Enel X’) filed a motion to intervene. Enel
X states that it is an energy services company which provides complete solutions to businesses
and consumers nationwide, including some in PSE&G’s service territory. Enel X moved to
intervene on the basis that PSE&G’s proposed programs would have a substantial impact
across the energy service business in its service telTitory, asserting that Enel X’s interests will
be directly affected by the outcome of this proceeding and that 0nly as an intervener can it
ensure that its interests are adequately represented. In addition, Enel X claims ~that it has
experience partnering with utilities in delivering energy services programs and unique
experience in demand response programs such as the Non-Wires Alternative Pilot and Non-
Pipes Alternative Pilot. Enel X asserts that this background would make it a valuable contributor
to the proceeding and also makes it impossible for any other party to adequately represent it.

KEEA Motion to Intervene

On November 16, 20t8, Keystone Energy Efficiency Alliance (’KEEA’) filed a motion to
intervene. KEEA, a nonprofit, tax exempt 501(c)(6) corporation composed of approximately f’rfty
energy efficiency businesses working in Pennsylvania and New Jersey, moved to intervene on
the ground that since its members manufacture, design, and Implement energy efficiency
programs in buildings across New Jersey, including in the Petitioner’s service territory, the
Petitioner’s proposed programs would directly affect the utilization of their services and
products. KEEA also represents that its interests in the proceeding are unique and not
adequately represented by any other party; that its members can offer valuable perspectives on
the design and implementation of the proposed programs; and that its intervention will not cause
confusion or undue delay since it will coordinate its representation with similarly situated parties
tO the extent that ~t deems such coordination appropriate.

MaGrann Associates Motion to Intervene

On November 16, 2018, MaGrann Associates ("MaGrand’) filed a motion to intervene or, in the
alternative, to participate. MaGrann describes itsell~ as a New Jersey consulting and
engineering firm specializing in energy efficiency and green building, including within PSE&G’s
service territory, and asserts that, .as a small business deeply engaged in the design and

9 BPU DOCKETNOS. GO18101112 &
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delivery of energy .efficiency at both measure-specific and comprehensive levels, MaGrann, its
employees~ and its clients will be substantially, specifically, and directly affected by the outcome
of this proceeding. MaGrann contends that, as a New Jersey based small business, its
interests are unique, and its extensive experience in the design and implementation of utility-run
energy efficiency programs enable it to offer a perspective specific to the residential market and
the impact of PSE&G’s proposal on homeowners and tenants in both affordable and market rate
housing,

Sunrun Motion to Intervene,

On November 16, 2018, Sunrun Inc. (=Sunrun’) filed a motion to intervene. Sunrun describes
itself as the largest residential solar, storage, and energy services provider in the country and a
leader in deployment of residential distributed energy resources ("DER"). Stating that it has
operated in New Jersey for almost ten years, Sunrun represents that its thousands of customers
include customers in PSE&G’s service territory. Sunrun argues that it has a direct and
substantial interest in the 2018 EE Programs because some incorporate residential solar and
energy storage components, including the Smart Homes, Volt Vat, and Non-Wires Alternative
Pilot Sub-programs. Its residential solar and storage business in PSE&G’s territory, Sunrun
.contends, make its interest in the proceeding distinct from that of any other entity. In addition,
Sunrun represents itself as a leader in residential DER deployment and describes a solar-plus-
storage device that it offers, which it represents as ~having functions that overlap with those in
some of the proposed pilots. Sunrun suggests that the Board broaden the scope of the
proceeding to look at opportunities for residential storage behind the meter and appropriate tariff
mechanisms, as well as PSE&G’s petition.

In its letter of opposition to Sunrun’s motion to intervene dated November 28, 2018, PSE&G
asserts that Sunrun has faifed to assert a proper basis for intervention, relying instead on a
general assertion that the proceeding’s outcome will have an impact on the residential energy
storage and residential energy market in PSE&G’s territory. Similarly, Petitioner dismisses
Sunrun’s statement that it can make a significant contribution to the development of a full record
as a vague general claim that fails to meet the standard for intervention. PSE&G contends that
Sunrun has not demonstrated that the device referenced in its motion is offered within PSE&G’s
service territory or that it had plans to do so. PSE&G also objects to Sunrun’s request for the
Board to broaden the proceeding on PSE&G’s petition and, lastly, claims that "the interests of all
ratepayers are more than adequately represented by the New Jersey Division of Rate
Counsel[.]" November 28 Letter at 7.

On December 3, 2018,. Sunrun filed a letter response to the November 28 Letter. In Sunr~Jn’s
view, PSE&G’s stated reason for opposing its motion to intervene is only a cover for its desire to
exclude a leading residential solar and storage company from meaningful participation in the
proceeding. Sunrun argues that the Board needs Sunrun as a party to fully examine alternative,
=less costly" methods of advancing energy efficiency to the PSE&G proposal to expend billions
of ratepayer dollars. Sunrun also rejects PSE&G~s characterization of its grounds for
intervention as being ovedy vague, noting that its memo references its unique perspective as a
developer of residential solar and storage in the Petitioner’s service territory.
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.Motions to Participate

Atlantic City Electric Company. Jersey Central Power & Light, and Rockland Electric. C_ompanv
Metions_toPadlNp~t_e

Atlantic City Electric Company (~ACE"), Jersey Central Power & Light Company ("JCP&L"), and
Rockland Electric Company ("RECO") (collectively, "EDCs") each submitted a motion to
participate. Each stated that it is a New Jersey public utility incorporated in the State of New
Jersey engaged in the transmission, distribution, ,and sale of electric energy for residential,
commercial, and industrial purposes within New Jersey. Each claimed a significant Interest in
the outcome of the proceeding because the substantive policy or procedural requirements
established in this proceeding are likely .to have a precedential effect on subsequent
.proceedings involving the other EDC. Each also argued that its interest as an investor-owned
electdc utility serving retail customers is materially different from that of PSE&G and from that of
the other parties. Finally, each also stated that its participation would not cause delay or
confusion because it would abide by any schedule set for the proceeding and, in the case of
ACE and RECO, that their intention was to participate only to receive testimony, bdefs, and
other materials; to monitor developments and be apprised of potential substantive and
procedural policy developments on the issues of the proceeding; and possibly to file briefs or
exceptions. JCP&L represented that it would coordinate its representation with other similarly
situated entities in the docket where appropriate,

Goo,qle Motion to Participate

On November 16, 2018, Google, LLC ("Google"), submitted its motion to participate. Google
stated that it is a multinational technology company, an industry leader in smart home
technology, including the Nest Learning Thermostat and the Nest Thermostat E. Google first
argued that it has a significant interest in the outcome of this proceeding because =Google
already participates in energy efficiency programs with PSE&G and believes that
implementation of PSE&G’s proposals will expand deployment of Google products and services.
Second, Google asserted that it would add constructively to this matter by clarifying certain
issues and contributing to the development of a complete record based on its unique, significant
interests in employing its technology to assist PSE&G and the state in reaching energy
efficiency goals. Third, Google stated that it will not seek to delay the proceeding in any
manner.

Lime Motion to Participate

On November 16, 2018, Lime Energy Co. ("Lime")submitted its motion to participate. Lime
stated that it designs and implements direct install energy efficiency programs both nationally
and in New Jersey for utilities that target energy savings for commercial customers through the
upgrade of existing equipment and installation of new, more energy efficient equipment. Lime
argued that the outcome of this proceeding would impact Lime’s current and future business
activities in New Jersey; that its experience in providing energy efficiency solutions gives it a
distinct viewpoint on PSE&G’s proposed programs; and that it will abide by the schedule set
forth in this proceeding.

Philios Motion to Participate

On November 16, 2018, Philips Lighting North America Corporation ("Philips"), representing
itself as a global market leader with recognized expertise in the development, manufacture, and
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sale of innovative energy efficient lighting products, and services, submitted its motion to
participate. Philips argued that it has a significant Interest in this proceeding because PSE&G’s
proposal will likely directly and specifically affect Philips’s products, and services’, that its
experience in energy efficient lighting and related energy effv:iency services will enable it to add
constructively to the proceeding; and that it will coordinate its representation with other similarly
situated entities where appropriate and abide by any schedule set for this proceeding,

Motions for Admission Pro Hac Vice

By motion dated November 13, 2018, NJLEUC, Via Steven S. Goldenberg, Esq., moved forthe
admission pro hac vice of Paul F. Forshay, Esq. Mr. Goldenberg states that Mr. Forshay is a
member in good standing admitted ,to the bar of the District of Columbia, has had significant
experience representing the !nterests of .large end-use customers ~n utility rate and regulatory
proceedings, and has an attorney-client relationship with NJLEUC, The motion included a
sworn affidavit by Mr. Forshay, in which he represents that he is associated with Mr.
Gotdenberg as New Jersey counsel of record, NJLEUC has requested his representation in this
matter, and he has e~pedence representing large end-use customers before the Federal Energy
Re~lulat0ry Commission and the Board. He states that his experience includes involvement in
regulatory matters and issues, with a particular emphasis on the litigation of utility rate oases
and the regulatory treatment of rate-related issues. Mr. Forshay also states that he has paid the
.fees required by R. 1:20-1(b) and !:28-2, and he agrees to abide by the other requirements for
admission pro hac vice.

By motion dated November 16, 2018, Direct Energy, via Christopher E, Torkelson, Esq., filed a
motion for admission pro hac vice of Karen O. Moury, Esq. and Kristlne E. Marsilio, Esq. Mr.
Torkelson states that Ms, Moury and Ms, Marsilio are memt~ers in good standing of the Bar of
the Commonwealth of Pennsylvania who have a long-standing attorney-client relationship with
Direct Energy and who have substantial experience representing the interests of retail energy
providers in regulatory and administrative proceedings. The motion included sworn affidavits by
Ms; Moury and Ms. Marsilio, in which they represent that they are associated with Mr. T0rkelson
as New Jersey counsel of record and that their participation Would substantially facilitate the
representation of Direct Energy and Centrica Business Solutions. Ms. Moury and Ms. Marsilio
agree to be bound by and comply with the requirements of al! applicable rules, including the
requirements of R. 1:20-1(b), R. t:21-2, and R, 1:28-2, and to pay all fees as required by these
rules.

By motion dated December 3, 2018, Sunrun, via Glenn T. Graham, Esq., filed a motion for
admission pro hac vice of Beren Argetsinger, Esq, Mr. Graham states that Mr’. Argetsinger is a
member in good standing of the bar of New York. The motion included a sworn affidavit by Mr.
A~getsinger, in which he represents that he is associated with Mr. Graham as New Jersey
counsel of record, Sunrun has requested his representation in this matter, and the proceeding
involves a specialized area of practice in which he has expertise. Mr. Argetsinger represents
that he has paid the fees required by R. 1:20-1(b) and 1:28-2; and he agrees to abide by the
other requirements for admission pro hac ,vice.

SPECIAL MA~ERS

None at this time
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DISCUSSION .AND_ FINDINGS

Procedural Schedule

I have reviewed the proposal for a procedural schedule, after giving due consideration to the
positions of Staff, Rate Counsel, and the Company. ! .HEREBY ISSUE, the attached as the
Preheating Order, along with the procedural schedule, identified as Exhibit A, and HEREBY
DIRECT the parties to comply with its terms.

M~ot_t~ns to Int~e~en~.and Pa=rticio=ate

In the instant matter, nine (9).entities have moved for intervenor status and six (6) for participant
statUS. Each motion is addressed below.

Motions to Intervene

The Board considers these motions pursuant to the standards f set forth at N.J.A,C. 1:1-16.3(a).
That rule requires that the decision-maker consider the following factors when deciding a motion
for intervention:

1. The nature and extent of the moving party’s interest in the outcome of the case;

a. Whether that interest is sufficiently different .from that of any other party so as to
acid measurably and constructively to the scope of the case;

2. The prospect for confusion and delay.arising from inclusion of the party; and

3. Other appropriate matters.

Alternative|y, motions for intervention shall be treated as requests for permission to participate
pursuant to N.J.A.C. 1:1-16.5 if, in the discretion of the trier of fact, the addition of the moving
party is likely to add constructively to the =case without causing undue delay or confusion.
N.J.A,C. t:1-16.6(c). Under N.J.A.C. 1:t.16.6(c), such participation is limited to the dght to
argue orally, or file a statement m" brief, or file exceptions~ or all of these as determined by the
trier of fact.

As the Board has stated in previous proceedings, application of these standards involves an
implicit balancing test. The need and desire for development of a full and complete record,
which involves consideration of a diversity of interests, must be weighed against the
requirements of the New Jersey Administrative Code, which recognizes the need for prompt and
expeditious administrative proceedings by requiting that an intervener establish that it would be
substantially, specifically, and directly affected by the outcome of the proceeding and that its
interest is sufficiently different from that of the other parties so as to add ~measurably and
constructively to the scope of the case. Se__~e Order, In re the Joint Petition of Public Service.
.E.!ectric and Gas Company and Exelon Corl~oration for Approval of a Ghanqe in Contro!, Docket
No. EM05020106 (June 8, 2005).
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Motions to Inte, rveqe

NJNG Motion to Int__ervene

NJNG, a gas utility serving customers in New Jersey, notes that PSE&G proposes to spend up
to $2.5 bi]iion on energy efficiency as well as almost $300 million in expenses. Thus, it notes
that the Board’s decision is likely to have precedential effect and impact on NJNG. NJNG also
argues that, as a retail customer, it will be directly affected by the outcome of this proceeding. I
acknowledge that the 2018 EE Programs, ~f approved, would affect NJNG as a retail customer.
However, I ~ that, as a commercial customer of the Petitioner, NJNG may be represented
by Rate Counsel, in its roleas the public interest representative and advocate for all ratepayers.

Further I acknowledge that NJNG’s experience running its own energy efficiency programs in
the gas industry puts it in a position to add to the development of the record in this matter. I am
not persuaded, however, that its interest is sufficiently distinct from that of the other parties that
it merits intervener status or that NJNG will be affected by the alleged precedential effect of this
case. All of the proposed programs will be examined based on their specific components, just
as programs proposed or to be proposed by NJNG will be reviewed and analyzed upon their
own medts. After weighing the issues, I FIND that NJNG has not made a .showing that its
interest in this matter warrants granting its motion to intervene, given the need for prompt .and
expeditious administrative proceedings, Accordingly, 1 HEREBY DENY NJNG’s motion for
intervention.

Pursuant to N.J.A.C. 1:1-16:5, I will treat this motion, in the alternative, as a motion to
participate. Considered under this standard, I FINE) that NJNG has a significant interest in this
proceeding and that, as a participant, NJNG is likely to add constructively to the case without
causing undue delay or confusion, Accordingly, I HEREBY GRANT NJNG part cipant status.

NJLEUC Motion to Intervene

NJLEUC asserts that its members, as large end use customers, will be substantially and directly
affected by the outcome of this proceeding and that their perspective .cannot be adequately
represented by another party. I concur and FIN...._QD that NJLEUC has a substantial, unique
interest. I also FIND that NJLEUC’s experience as a party to PSE&G energy efficiency
proceedings in the past make it likely that this entity will add constructively to the proceedings
and unlikely tocause confusion or delay, ! HEREBY GRANT NJLEUC’s motion to intervene,

Tendril Motion to Intervene

Tendril asserts that, because it has helped and is currently helping to implement PSE&G’s
residential energy efficiency programs, it has a significant interest in the outcome of the case
that is sufficiently different from that of other parties, and it is in a position to .provide valuable
insights about the impact of and strategies for impiementati0n of the 2018 EE ’Programs. While
I acknowledge that Tenddl’s partnership with PSE&G puts it in a position to be affected by the
outcome of the proceeding and that its implementation experience could help it to add to the
development of the record in this matter, I am not persuaded that its interest is sufficiently
distinct from that of ,the other parties that it merits intervener status. In addition, these
considerations must be weighed againstthe Board’s need to meet its statutory obligations in a
timely manner. After weighing the issues, ! FINE) that Tendril has not made a showing that its
interest in this matter warrants granting its motlon to intervene, given the need for prompt and
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expeditious administrative proceedings. Therefore, i HEREBY DENY Tendril’s motion for
intervention.

Pursuant to N.J.A.C. 1:1o16;5, I will treat this mbtion, in the alternative, as a motion to
participate. Considered under this standard, I FIND that Tendril has a significant interest in this
proceeding and is likely to add constructively to the case without causing undue delay or
confusion. Accordingly, I HEREBY, ~ Tendril participant status,

D..irect E_nergv Motion to Intervene

Direct Energy filed a motion to intervene on November 16, 2018. Direct Energy filed a
Supplemental Motion identifying NRG and Just Energy as joining in the original request to
intervene, on December 6, 20!8, following the November 16, 2018 deadline for motions to
intervene or participate. Direct Energy, NRG, and Just Energy state that they request
intervention because they seek to guard against being placed at a competitive disadvantage
relative .to the Petitioner" in the.provision of products and services to customers that are already
available in the private markeU

I recognize that the active participation of these businesses in offering energy efficiency
products and services in the competitive market gives them a significant interest in the outcome
of this proceeding. I also acknowledge that they seek to offer the perspectives of companies
with specific business models, product and service offerings, and experiences. However, I
reject the claim that their interests, perspectives, and business models are so substantial that
they merit these entities becoming parties to this proceeding. Moreover, their concerns must
be weighed against the Board’s need to meet its statutory obligations in a timely manner.
Multiple entities have moved to intervene on the same or very similar bases. Admitting each
entity that has presented this argument would tend to produce delay or disruption in the
proceeding, while distinguishing among them such that some participants in the energy
efficiency market are found to have an interest justifying intervention while others do not would
likely prove problematic, After weighing the issues, 1 FIND that these entities have not
demonstrated that their interest in this matter warrants granting their motion to intervene, given
.the need for prompt and expeditious administrative proceedings. Therefore, I HEREBY DENY
Direct Energy, NRG, and Just Energy’s motion for intervention.

Pursuant to N.J.A.C. 1:1-16.5, I will treat this motion, in the alternative,, as a motion to
participate. Considered under this standard, 1 FIND that Direct Energy, NRG, and Just Energy
have a significant interest in this proceeding and are likely to add constructively to the case as
participants without causing undue delay or confusion. Accordingly, I HEREBY GRANT Direct
.Energy, NRG, and Just Energy participant status.

EELC Motion to Intervene

EELC, representing five state and.national environmental organizations, submits that each of its
clients has expertise in energy efficiency and that the members of these organizations living in
New Jersey will be directly affected by the outcome of this proceeding. In addition, EELC
represents several state and national organizations that the Board has found merit intervenor
status in prior filings involving energy efficiency. I FIND that EELC has a substantial interest in

7 PSE&G argued that no reason was given for the motion of NRG and Just Energy to be considered
w̄hen It was submitted three weeks after the deadline for motions to intervene. Given the resolution
reached on the substantive motion for intervention, I will not reach this procedural argumenL

15 BPU DOCKET NOS.G018101112 &
EOt8101113



¯ EXHIBIT A

ensuring that         energy efficiency and decoupling          if approved, are
implemented in the manner most beneficial to its members. I also ~ that this interest is
sufficiently different, from that of other parties, due to the movants’ positions as nonprofit
organizations working to promote energy policy that benefits the environment. Moreover, 1
FIND that based on the movants’ experience and expertise in energy efficiency programs and
decoupling policies, the movants’ lntervenor status could add measurably and constructively to
the scope of the case without resulting in undue delay or confusion~ Accordingly, I
~ EELC intervertor status.

Enel X Motion to lnte~v_e_ne

Enel X asserts that approval of the 2018 EE Programs would have a substantial impact on Enel
X’s energy service business in Petitioner’s service territory and that its unique experience
partnering with utilities in developing demand response programs and delivering energy
services would make it a valuable contributor to the proceeding, I acknowledge that the 2018
EE Programs, if approved, would affect Enel X’s services and products and that Enel X’s
experience in utility-nJn energy effffciency programs could help it add to the development of the
record in this matter. These considerations,, however, must be weighed against the Board’s
need to meet its .statutory obligations in a timely manner. After weighing the issues, 1 FIND that
Enel X has not made a showing that its interest in this matter warrants granting its motion to
intervene, given the need for prompt and expeditious administrative proceedings. Accordingly, I
HEREBY DENY Enel X’s motion for intervention.

Pursuant to N.J.A.C. 1:1-16.5, I will treat this motion, in the alternative, as a motion to
participate. Considered under this standard, 1 FIND that Enel X has a Significant interest in this
proceeding and is likely to add constructively to the case as a participant without causing undue
delay or confusion. Accordingly, | HEREBY GRANT Enel X participant status.

KEEA Motion to Intervene

KEEA’s motion to intervene was filed by its Executive Director, Matt Elliot. Mr. Elliot is not an
attorney authorized to practice in New Jersey and therefore may not represent KEEA before the
Board without filing an appropriate motion pursuant to N.J.A.C !:1-5.2. Consequently, t will not
consider KEEA’s motion at this time.

MaGrann Associates Motion to Intervene

MaGrann asserts that, based on commitment to designing and implementing energy efficiency
upgrades across the state of New Jersey, including in Petitioner’s service territory, it has a
significant interest in the outcome of the case that is sufficiently different from that of other
parties, and it is in a posi!~ion to provide valuable perspective about how the 2018 EE Programs
would impact the residential energy efficiency market. I acknowledge that the 2018 EE
Programs, if approved, Would affect MaGrann Associates, its employees, and its clients, and
that MaGrann~s experience in utility-run energy efficiency programs could help it add to the
development of the rec.ord in this matter. These considerations, however, must be weighed
against the Board’s need to meet its statutory obligations in a timely manner. After weighing the
issues, I FIN__..D.D that MaGrann has not made a showing that its interest in this matter warrants
granting its motion to intervene, given the need for prompt and expeditious administrative
proceedings. Accordingly, I HEREB.._.~Y DEN.~Y MaGranrt’s motion for intervention.
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MaGrann has moved, in the aftemative, to participate. Considered under the standard for
participation, I FIND that MaGrann has a significant interest in the proceeding and is likely to
add constructively to the case without causing undue delay or confusion. Accordingly,
HEREBY GRANT MaGrann participant status.

Sunrun Motion to Intervene

Sunrun asserts that, based on its unique experience and perspective as the largest residential
solar and energy storage provider in the country and its operations in PSE&G’s service territory,
Sunrun’s direct and significant interest in the 2018 EE Programs are distinct from those of other
parties, i acknowledge that Sunrun’s experience and expertise in offedng residential solar,
storage, and energy services gives it a significant interest in the outcome of this proceeding that
is different from that of other parties. I also acknowledge that Sunrun seeks to offer its own
specific perspecth/e, which could add to the development of the record in this matter. These
considerations, however, must be weighed against the Board’s need to meet its statutory
obligations in a timely manner. After weighing the issues, I FIND that Sunrun has not made a
showing that its interest in this matter warrants granting its motion to intervene, given the need
for prompt and expeditious administrative proceedings. Therefore, I HEREBY DENY Sunrun’s
motion for intervention.

Pursuant to N.J.A.C. 1:1-16.5, ~ will treat this motion, in the alternative, as a motion to
participate. Considered under this standard, I FIND that Sunrun has a significant interest in this
proceeding and is likely to add constructively to the case as a participant without causing undue
delay or confusion. Accordingly, I HEREBY GRANT Sunrun participant status.

Motions to Participate

EDCs’ Motions to Participate

The EDCs assert that the potential exists for a decision in this matter which would have a
precedentia! effect on PSE&G’s existing and possible future clean energy investments. Having
reviewed the EDCs’ motions to participate, I FIND that, on the basis of their experience in the
electricity industry, they may add constructively to this proceeding. Given their familiarity with
this process and its timeline, their stated interest in monitoring developments in the proceeding,
and their commitments to coordinate with similarly situated entities and abide by the procedural
schedule in this matter, I do not believe that granting participant status to the EDCs will result in
undue delay or confusion. Accordingly, I HEREBY GRANT the EDCs participant status.

Goo,qle Motion to Participat..e.

Having reviewed Goog[e’s motion to participate~ I FINE) that, .given that it is the developer of
smart home thermostats currently in use with PSE&G and that its technology can assist PSE&G
and the State of New Jersey in reaching energy efficiency goals, Google may add constructively
to this case by participating in discussions about the deployment of its smart home .technology
and thereby contributing to the development of a complete record. I do not believe that granting
participant .status to Google will result in undue delay or Confusion. Accordingly, I HEREBY
GRANT Google participant status.

17 BPU DOCKET NOS. GO18101t12 &
EO181011t3



EXHIBIT A

~m~Motion to Partici~te

Having reviewed Lime’s motion to participate, I FIN..~D thati on the basis of its experience in
providing energy efficiency solutions to commercial customers in New Jersey, Lime may add
constructively to the proceeding. Given Lime’s commitment to abide by the procedural schedule
in this matter, I do not believe that granting participant status to Lime .wili result in undue delay
or confusion. Accordingly, I HEREBY GRANT Lime participant status.

philips Motion to Paflicipate

Having reviewed Philips’s motion to participate, I FINE) that, on the basis of its experience in
energy efficiency lighting and related services, Phi!ips may add constructively to this
proceeding. Given Philtps’s commitments to coordinate, with similarly situated entities and abide
by the procedural schedule in this matter, I do not believe that granting participant status to
Philips will result in undue delay or confusion. Accordingly, I .HEREBY GRANT Philips
participant status.

All participants shall have the dght to make an oral argument and file a brief.

All grants of intervention and participation are conditioned upon execution of the Agreement of
Non-Disclosure.

Motions,,for~Admlssion Pro Hac Vice

! have reviewed Direct Energy’s, Sunrun’s, and Tendril’s motions for admission pro hac vice and
the supporting affidavits, respectively, of Mr. Forshay; Ms. Maury and Ms. Marsilio; and Mr.
Argetsinger. I FINE)that Mr. Forshay, Ms. Maury, Ms. Marsilio, and Mr. Argetsinger have
satisfied the conditions for admission pro hac vice. Therefore, Mr. Forshay, Ms. Maury, Ms.
Marsilio, and Mr. Argetsinger are HEREB.__~Y ADMITTED~to practice before the Board pro hac.
vice in this matter, provided that they shall:

(1) Abide by the Board’s rules and all applicable New Jersey court rules, including all
disciplinary rules;
(2) Consent to the appointment of the Clerk of the Supreme Court as agent upon
whom service of process may be made for all actions against each of them that may
arise out of his participation in this matter;
(3) Notify the Board immediately of any matte~" affecting his standing at the bar of
any other jurisdiction; and
(4) Have all pleadings, briefs and other papers filed with the Board signed by an
attorney of record authorized to practice in this State, who shall be held responsible for
them and for the conduct of this cause and the admitted attorney therein,

I HEREBY DIRECT Staff to post this Order on the Board’s website,

This ruling is provisional and subject to ratification or other alteration by the Board as deemed
appropriate during the proceeding in this matter.
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The effective date of this Order is January 22, 2019.

DIANNE SOLOMON
PRESIDING COMMISSIONER
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Exhibit A

PROCEDURAL SCHEDULE

Motions to Intervene/Partfcipate

Opposition to Intervention/Participation

Martin Luther King, Jr. Day (State holiday)

D~covery Requests on Initial Testimony+

Responses to Discovery on Initial Testimony

Discovery Teleconference Conference (Tentative)

Additional Discovery.,

Presidents’ Day (State ho/iday)

Responses to Additional Discovery

Discovery/Settlement Conference (Tentative)

Public Headng

InterveneriRespondent Testimony

Discovery ontntervener/Respondent Testimony

Responses to Discovery on Interver~erfRespondent
Testimony

Rebuttal Testimony

Discovery on Rebuttal Testimony

Good Friday (State ho/iday)

Responses to Di.scovery on Rebuttal Testimony

Evidentiary Hearings with oral surrebuttal

Initial Bdefs

Memo~iai Day (State holiday)

Reply Bdefs

Final Board Action

Fd, November 16, 2018

Wed, January 16, 20!9

Mon, January 2I, 2019

Tue, January 22, 2019

Tue, February 5, 2019

TBD

Wed, February 13, 2019

Mon. February 18, 2019

Wed, February 27, 2019

Week of March 4 or 11,2019

TBD

Fri, March 22, 2019

Wed, Mamh 27, 2019

Wed, April 3, 2019

Mon, Apdl !5, 2019

Thurs, April 18, 20i9

Fr~ Api~t 19, 2019

Thurs, April 25, 2019

Wed & Thu, May 1 & 2, 2019

Fd, May 17, 2019

Mon. May 27, 2019

Wed, May 29, 2019

TBD

+ Discovery will be conducted on a tolling basis, with responses due in accordance with N.J.A.C, 1:1-10.4, subject to the
scheduled end dates. The aforementioned dates are Subject to modification by Ihe presiding Commissioner. The parties on
!.he service list will be notified accordingly.
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FILED
DEC 2018

Supreme Court of New Jersey

Single-Justice Disposition on Application for Emergent Rehef ~ 2.9-8)
Case title: 1/M/O The Implentatlon of L. 2018, c. 16 Regard[ng the Establishment of a Zero Emission

Cert.Rie~tg~.~r0.gram for Nuctcar Power Plants
Supreme Court (082173)(S-44-I 8) Appellate Division
docket number: docket number Of available): AM-000161-I 8
Applicant’s name:, PJM Power Providers Group

The applicant’s request for permission to fife an emergent motion and any related request
for a temporary stay or other relief pending disposition of an emergent motion are
DJ~NIED for the followhzg reason(s):

I, The matter does not coneerrt a genuine emergency or otherwise does not warrant adjudication
on short notice. The applicant may file a regular motion for review by the Superior Could,
Appe~ate Division in the ordinary course.

[] 2. The Appellate Division has entered an order orjudgment, and tim matter is not emergent or
othel~,is~ doe, s not war~ant adjudication on short notice. The applicant may file a regular
motion for review by the Supreme Court in the ordinary course.

3,The application cortcems art order entered during or on the eve of trial as to which there is no
prima faeie showing that immediate interloeuto~ intervention is required, The applicant may
file a r~gular motion in the appropriate court for review in the ordinary course.

4.The applicant must obtain a signed order or disposition from the Appellate Division before
requesting relief from the Supreme Court.

5..Other: l’he applicant does not meet the criteria set forth in Crowe v. DeGioia. 90 N.J. 126
:1982).

EXHIBIT B

Date: 12/12/2018 By:

Name: Justice ~aust~o J, Fernandez-Vina
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