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Dear Secretary Camacho-Welch:

Please accept this letter in lieu of more formal submission as the reply of Rate Counsel to

New Jersey American Water Company’s ("N JAW" or "the Company") opposition to Rate

Counsel’s Motion to Reject the Company’s Proposed Provisional Rates ("Motion"). As the

Company insists it will impose provisional rates on the first day the Board’s Suspension Order

expires, Rate Counsel respectfully requests that its Motion be decided by the Board as quickly as

possible.
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Introduction

Initially, the Company misstates Rate Counsel’s motion. Rate Counsel does not

challenge the validity of the Provisional Rates Rule, but rather the application of the rule to the

specific facts of this case. The bulk of the Company’s objection is a distraction from the real

issue before the Board, i.e., whether the proposed provisional rates go beyond what is just and

reasonable. For the reasons articulated in Rate Counsel’s moving papers, as well as below, the

interim rates are not just and reasonable, and the Board should exercise its statutory authority to

protect the ratepayers from unjust or unreasonable rates.

In Toms River Water Co. v. N.J. Bd. Of Public Utilities, 82 N.J. 201 (1980), which both

the Company and Rate Counsei agree includes the Supreme Court’s primary - or only -

discussion of the implementation of provisional rates prior to the conclusion of a base rate case,

the Court stated:

Consistent with its delegated duties of "general supervision and regulation of and
jurisdiction and control over all public utilities..." N.J.S.A. 48:2-13, the Board must
devise appropriate administrative mechanisms for regulating utilities which elect to
implement proposed tariffs at the end of a suspension period.

Id__:. at 212. Although the Toms River decision was issued in 1980, it was not until 2017 that the

Board established the administrative mechanisms catled for by the Court. The nearly 40-year

delay was likely due to the fact that most cases are resolved through settlement before the end of

the suspension period and because there have been few, if any, attempts made by utilities to

implement such provisional rates. Although this case presents the first opportunity for the Board

to flesh out how its new reguiations will be applied in practice, N JAW essentially argues that the

Board lacks discretion and Rate Counsel lacks ,standing to raise any issues whatsoever regarding
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its proposed plan for interim rates. The Company maintains that as long as it believes it has met

the requirements of the regulation, no further review may occur. According to the Company,

Board Staff may object but only insofar as it believes the Company failed to meet the filing

requirements set forth in the regulation. For everyone else, and for issues other than the filing

requirements, tl~e Company argues that its provisional rates may not be questioned or

challenged- even by the Board itself.

This is inconsistent with the Board’s own statements in adopting the regulations. Indeed,

if the Company’s interpretation of the regulations was con’ect, the regulations would be ultra

vires., as they would exceed the Board’s authority under relevant statutory law. The Board has

clearly retained its authority to review the rate and the procedures employed by the utility and

Rate CounSel also retains ali of its statutory rights and responsibilities. The fairness and

efficiency of the administrative ratemaking process must still be maintained, Toms River, ~,

and Rate CounseI’s motion simply asks that the Board ensure that issues of due process and

fundamental fairness be applied. Id~
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POINT I

RATE COUNSEL HAS AUTHO~TY TO RAISE THE ISSUES IN
TI~S MOTION AND THE BOARD HAS AUTHO~TY TO
REVIEW THE PROVISIONAL RATES AND THE COMPANY’S
PLAN FOR IMPLEMENTATION

N.J.S.A. 52:27EE-48 provides that Rate Counsel may represent and protect the public

interest:

in proceedings before and appeals from any State department, comrnission, authority,
council, agency or board charged with the regulations or control of any business,
industry, or utility regarding a requirement that the business, industry or utiiity provide a
service or regarding the fixing of a rate, toll, fare, or charge for a product or service.

There can be no rationaI argument that this matter does not involve the fixing of a rate. There

also can be no argument that the Board’s regulation can somehow modify or trump Rate

Counsei’s enabling statute. An administrative agency cannot alter a statute via regulation.

Schwerman Truckin~ Co. v. Department of Environmental Protection, 125 N.J. Super. 14 (App.

Div 1973).

Moreover, the Board clearly did not intend to exclude Rate Counsel from the process, as

the rule requires utilities to provide notice to Rate Counsel of any planned provisional rate.

N.J.A.C. 14:1-5.12(f). Indeed, the Toms River Court found such notice was required to provide

"due process and fundamental fairness." 82 N.J. at 213. It is unclear what purpose the notice

requirement would serve if Rate Counsel was then precluded from taking any action as a result

of the notice. If, as the Company suggests, the intent was to exclude Rate Counsel, then the

regulation would not satisfy the requirements of due process, as precluding ratepayers from
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participating in proceedings to fix a rate to be charged to them is inconsistent with both the

Constitution and legislative intent. As the Appellate Division stated in In re Board’s Review of

the Applicability & Calculation of a Consol. Tax Adjustm.ent, 2017 N.J. Super. Unpub. LEXIS

2315, "20-21:

Although agencies enjoy leeway to choose among rulemaking, adjudicatory hearings, and
hybrid informal proceedings to fulfill their statutory mandates, Provision of Basic
Generation Serv., supra, 205 N.J. at 347, leeway is not a license to ignore the APA’s
requirements. The Board has discretion to utilize various procedures to fulfill its statutory
mandate, but our Supreme Court has held that "administrative action, and an agency’s
discretionary choice of the procedural mode of action, are valid only when there is
compliance with the provisions of the [APA] and due process." Ibid.;

See also, In re Request for Solid Waste Utii. Customer Lists, 106 N.J. 508, 519 (1987) ("Subject

to the strictures of due process and of the Administrative Procedure Act, an agency may choose

how to proceed."); In re Provision of Basic Generation Service for Period Beginning June l

2008, 205 N.J. 339, 362 (2011) ("insisting that the BPU turn square comers in its provision of

adequate notice of its possible actions affecting ratepayers."). Thus, any argument that Rate

Counsel lacks standing or that the rule precludes Rate Counsel from seeking relief from the

Board is without merit and must be rejected]

Similarly, the BPU has an overriding obligation to ensure that rates are just and

reasonable and that the ratemaking process is fair and consistent with the requirements of due

process. N.J.S.A: 48:2-21. That obligation remains a bedrock foundation of any regulation

adopted by the Board. Furthermore, there can be no doubt that the BPU recognized this and did

~ The Company is also incorrect in its assertion that Rate Counsel’s only remedy was to challenge the regulation on
its face, and that once the regulation was adopted and the time to appeal expired, Rate Counsel was forever barred
from seeking relief from the Board on any particular provisional rate. (N JAW Brief, p.5) The Company does not
cite any cases in support of this position. This is likely because it is well-established that a party is not required to
bring a facial chaiIenge and its failure to do so does not bar a subsequent as-applied challenge. See, e.g. Lake Valley
..Assgciates, LLC v. Township Of Pemberton, 411 N.J. Super. 501 (App. Div. 2010).
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not intend, in enacting these regulations, to abrogate this fundamental duty. Contrary to the

arguments raised by NJAW, the Board did ndt "reject" Rate Counsel’s concerns in this regard

when they were raised during the rulemaking process. Rather, the Board expressed its view that

the process set forth in the regulation would not cause Rate Counsel’s concerns to come to

fruition because "[n]o provision of these amendments waives the Board’s statutory authority,

including its authority to enst~e just and reasonable rates." 50 N.J.R.625(b), p.7.

The transcripts of the Board Agenda meeting where the rule proposal was discussed

conf~m that nothing in the ruIe was intended to abrogate the Board’s fundamental role in

enstu’ing fairness and the justness and reasonableness of rates. See, Transcript of Board Agenda,

June 30, 2017, (Exhibit A attached hereto). As Commissioner (now President) Fiordaliso stated,

the rule:

in no way diminishes, and I don’t want to be misconstrued -- and I’m not going to be here
forever, but I’m thinking of future Boards -- in any way going to dilute any power this
Board has in determining those provisional rates. Because as I read the revised rule, it
pretty much follows what the statute aIready says. [Exh. A, p.7, 1.4-10]

Commissioner Fiordaliso stated ft~her:

And I just want to underline the fact that in no way do these rules dilute the Board’s
authority or the Board’s protection of the generai public because that’s extremely
important to us. And we have had a history and national organizations have rated the
New Jersey Board of Public Utilities kind of square in the middle as far as fairness in
treating those we regulate and in also protecting the general public. [Exh. A, p.8, 1. 13-20]

Commissioner Chivukuia stated:

The way I look at this rule is that we are not giving up any -- the Board is not giving up
any control and not limiting any authority or restricting the Board’s authority. But I think
one of the advantages of this particular rule is that we’re trying to create a framework for
the provisional ratemaking so that the Board has some oversight of the process. [Exh. A,
p.9, 124 - p. 10, 1. 5]
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Accordingly, N JAW’s argument that "It]he only objection that the Provisional Rate rules

permit is one by the Stuff of~e Board regarding an aileged failure to comply with the Rule’s

notice provisions," 0~JAW Brief, p. 2) must be rejected. It is clear that the Board did not intend

such a restrictive reading of its regulation and that it intended to maintain its oven’iding authority

to ensure just and reasonable rates and fairness in the ratemaking process. Any interpretation of

the rule otherwise would run counter to the Board’s and Rate Counsel’s underlying enabling

statutes, principles of fundamental fairness and due process, and the obligation of the agency to

"turn square corners" in addressing matters of importance to ratepayers.

POINT II.

THE BOARD SHOULD REJECT THE PROPOSED PLAN
FOR PROVISIONAL RATES IN THIS CASE

Contrary to the assertions of N JAW in its brief, Rate Counsel is not arguing that

provisional rates are never allowed. Rate Counsel’s Motion is based on the specific

circumstances in this case, and the fact that the Company’s chosen procedures made it

impossible for the matter to be addressed within the suspension period. Under those

circumstances, Rate Counsel submits that allowing the provisional rates to take effect would be

unjust and unreasonable and would violate principles of fundamental fairness. In addition, Rate

Counsei maintains that the Company’s proposed plan for the refund of any over-collections and

interest is not sufficient and should be rejected.

As noted in Rate Counsel’s initial brief, the Company chose to file its case on September

15, 2017 with only five months of actuai test year data. Its test year ended on March 3 l, 20 t8,
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and the Company filed its 12+0 update with fuI1 test year actual data on April 23, 2018. Thus, the

period of time between the date when the full year actual data was available mad the date when

the suspension period will end, was less than 60 days. This is an insufficient amount of time to

litigate the matter at the Office of Administrative Law (OAL) and for the Board to review any

decision from the OAL. While the Board may allow corn_panics to file with "at least" five

months of actual data, this does not mean the Board cannot take that into account when

reviewing the fairness of proposed provisional rates. In Re Elizabethtown Water Company Rate

Case, WR8504330 (May 23, 1985) (Exhibit B attached hereto)..

The Company’s selective quotation from Elizabethtown fails to acknowledge that the

Board’s Order in that case actually supports Rate Counsel’s position. Contrary to the impression

the Company conveys, the Board in Elizabethtown carefully weighed the proposed test year,

arriving at what it believed "strikes the appropriate balance by enabling the parties to develop a

substantive record based on sufficient actual data, but also providing petitioner wit~ the

opporturlity to propose rates which should reflect conditions at the time the Board makes a

determination..." Exh. B, p.2. The Board thus established a "general guideline" that "rate case

petitions should contain when filed, six months actual test year data and six months estimated

data or at a minimum, five months actual and seven months estimated data." Id. Because the

Company chose to file with the bare minimum of actual data, it would not be unreasonable for

the Board to find that it was not then entitled to institute provisional rates of its choosing on the

first day after the suspension period ends. It would be entirely reasonable for the Board to

harmonize the two rules with the goal of striking an appropriate and fair balance, particularly

where, as here, the inability to resolve this matter within the suspension period is not due to any
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regulatory lag or amy delay on the part of any other paxty. It is based solety on the decision of the

Company to file its case in such a way that full test year actual data would not be available until

seven months into the nine month suspension period.

Rate Counsel recognizes that, once this matter is fully litigated, ratepayers will be entitled

to refunds for any over-recovery with interest. However, that fact is insufficient to make

ratepayers whole or to relieve them from the burden that comes with essentially requiring them

to lend money to the utility for the interim period. Although NJAW argues that its provisional

rates are approximately 60% of their totaI request and therefore are reasonable, Rate Counsel

maintains that based on the information that has been developed in discovery, this amount is still

substantially more than what is likely to be supported by the record. While the Legislature may

have intended to allow the utiiities to be relieved of the burden of regulatory lag, the purpose of

the statute, and the Supreme Court’s decision in Toms River, was to promote fairness in the

ratemaking process, not to allow the Company to manipulate the process to obtain a forced loan

from ratepayers. 2

The hardship to ratepayers is real. NJAW’s rates have been increasing steadily. The

Company has been coming in for a rate case on average every two years and has taken full

advantage of the DSIC between cases. Of N JAW’s 27 million customers, only 1900 were

2 Indeed, the Company continues to manipulate the process in an effort to foreclose a fair hearing for ratepayers,

filing a motion this week to preclude Rate Counsel’s witnesses from responding to the Company’s rebuttal
testimony, even though that was the first time full test-year actual data was provided by the Company. That Motion
will be addressed by the Administrative Law Judge, but it demonstrates an overall strategy by the Company to
foreclose meaningful review of its filing on a timely basis.
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enrolled in the Company’s low-income service charge discount program in 2016.3 While the

statute and regulation were aimed at preventing unfairness when a rate proceeding lasts too long,

the balance of fairness shifts when the ability to push the proceedings beyond the suspension

period is in the control of, and is exercised, by the Company. As the Supreme Court noted in

Lambertville Water Co. v. New Jersey Bd. of Public Utility Comm’rs, 79 N.J. 449, 456 (1979),

The Board "has broad discretion to fix an effective date in the light of circumstances." The

Board should exercise that discretion to protect the general public from N JAW’s manipulation of

the rate case process.

The Board should also deny the Company’s proposed plan because it does not follow the

requirements of the regulation "to the letter." The regulation requires a detailed plan for how

over-recoveries will be returned to ratepayers with interest "no later than the customer billing

cycle 30 days after the effective date of the Board Order concluding the rate case." N.J.A.C.

14:1-5.12(h). The Company’s plan does not indicate how it will meet that timeline or any dates

whatsoever that will ensure this timeframe will be met. All the "plan" says essentially is that the

over-collection will be calculated. This is not the level of detail that should be required under the

regulation. The Company should be required to submit timelines to demonstrate that the refund

dates will be met.

3 https://amwater.com/n~aw/customer-service-billin~low-income-program. The company also offers assistance

through its H20 program but that program, funded at least in part through donations from other customers, only
distributed $39,130 to 169 households in 2016.
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Accordingly, Rate Counsel respectfully requests that the Board reject N JAW’s

provisional rate plan.

Respectfully submitted,

Stefanie A. Brand
Director, Division of Rate Counsel

C~ Honorable Joseph L. Fiordaliso, President (via hand delivery)
Honorable, Mary-Anna Holden, Commissioner (via hand delivery)
Honorable Diane Solomon, Commissioner (via hand delivery)
Honorable Upendra Chivukula, Commissioner (via hand delivery)
Honorable Bob Gordon, Commissioner (via hand delivery)
Honorable Jacob Gerstman, ALJ (via UPS Overnight Mail)
Service List (Via Electronic & USPS Regular Mail)
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PRESIDENT MROZ: Let’s move on to the agenda

now. we’ll move to Item 90 which is a matter regarding

amendments to our Administrative Code regarding filings

and petitions for purpose of increasing charges to

customers regarding provisional rates.

And MS. covie, our chief of staff, is going

to present this matter.

COMMISSIONER FIORDALISO: Good morning.

MS. COVIE: Good morning, Commissioners.

The matter before you is Agenda Item 90, a

rule proposal, that sets procedures under circumstances

when a utility elects to implement provisional rates.

under current law, after a utility files a

rate case, the utility can begin charging ratepayers

the utility’s proposed new rates, even before the Board

reaches a final decision in the case.

The rates are provisional under these

circumstances, because if the implemented rates exceed

the amounts later approved by the Board, the utility

must refund to its customers any overcharges.

A utility can only begin imposing provisional

rates after the expiration of the suspension period

that the Board may order pursuant to

N.J.S.A. 48:2-21(d). The Board routinely orders the

application of two suspension periods in a rate case

1

2
3
4

and they work to prevent a utility from charging its

new proposed rates for at least nine months after the

utility’s filing of its rate case, Thereafter,

however, the utility has the statutory right to begin
Page 2
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charging its new rates, subject to refund, as both the

state supreme court and the Board itself has

recognized.

In most cases, utilities do not implement

provisional rates for various reasons. ~Nevertheless,

the pending proposal attempts to provide guidance to

utilities should they choose to implement provisional

rates.

The proposal is timely, as the Board has been

placed on notice in a currently pending rate case that

a utility intends to implement provisional rates after

the expiration of the suspension periods.

Prior to presenting this rule proposal to the

Board, staff promulgated a straw proposal to interested

parties, conducted a stakeholder meeting, and solicited

written comments. This process assisted board staff in

the development of this rule proposal.

This rule proposal allows a utility to

implement its full requested rates or some lesser

portion thereof, after the expiration of the suspension

periods on a provisional basis.

4

1

2

3

4

5

6

7

substantively, the proposed rule makes clear

that if a utility implements provisional rates after

the expiration of the suspension periods, the utility

will be required to provide refunds to their customers

if the implemented provisional rates exceed the rates

approved by the Board in the utility’s underlying rate

case,

Page 3
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Importantly, .the rule proposal requires that

a utility seeking to implement provisional rates

provides notice thereof to all relevant parties,

including ratepayers, the Board, rate counsel, parties

to the rate case, local elected officials, etcetera.

Additionally, the utility would be required to file

with the Board and serve on rate counsel a copy of its

proposed tariff, and importantly, a plan for providing

refunds should they be necessary.

The rule proposal also contains provisions

relating to the calculation of interest, should the

utility owe refunds to its customers.

Finally, the rule emphasizes that the Board

will not require any utility to implement provisional

rates, and nothing within the proposal shall be

construed as endorsing a provisional rate as a final

rate. In other words, a utility’s implementation of a

provisional rate will have no impact on the Board’s

1

2

3

4

5

6

7

8

9

IO

!i

discretion in determining final rates.

staff recommends that the Board approve this

rule proposal. If.the Board approves it, the proposal

will then be transmitted to OAL for publication in the

New Jersey Register and, thereafter, the public will

have an opportunity to submit written comments,

consistent with the Administrative Procedures Act.

Thereafter, if the rule is to move forward,

staff will come back to the Board for a second vote on

final adoption.

For the time being, however, today’s vote
Page 4
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merely authorizes the proposal for publication and to

collect public comment. The rule does not go into

effect today and will not go into effect unless the

Board votes to adopt the rule after the Administrative

Procedures Act process is complete.

COMMISSIONER FIORDALISO: I’ll move it.

COMMISSIONER HOLDEN: Second.

PRESIDENT MROZ: We have a motion and a

second.

Thank you for the presentation, Ms. covie.

Let me make a couple comments initially.

mentioned earlier that we are always here at the Board

striving to ensure consistency and regulatory

consistency around our decisions. And this matter has

2

3

4

5

6

7

8

9

10

11

12

13

14

come up because over time some of applicants have

¯ sought to implement rates or considered them, and we’ve

also been in a situation where applicants have sought

the implementation of rates in other rate matters where

we are dealing with them in an accelerated time frame.

Regardless, because it was very clear to me,

at least, that since there is no foundational aspect to

move a filing that would be made in this kind of

circumstance, that being provisional rates, where we

have not concluded a rate case and not even basic

elements of notice provisions that I thought -- I feel

and I’m supportive of this rule proposal so that

parties are on notice of the process and the terms

under which they need to notify parties if they are

Page 5
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intending to implement rates.

So z think this is a worthy proposal to

ensure that we have in place the basic -- the basics of

filings that would need to be if an applicant saw fit

to implement rates which they can ultimately do under

state law.

I’ll now ask my colleagues for any comments

or questions.

Commissioner Fiordaliso.

COMMISSIONER FIORDALISO: Yes,

PRESIDENT MROZ: I’ll take that as an

1

2

3

4

5

6

7

8

9

i0

ii

12

13

14

15

16

17

18

endorsement rhetorical of other comments or questions.

Do you have questions or comments?

COMMISSIONER FIORDALISO: If you want to read

it that way, that’s fine.

First of all, I want to thank staff. I want

to thank our Executive Director, Paul, and I want to

thank our Chief Counsel and I want to thank our chief

of staff.

we have had many, many discussions here and

I’m not going to say anything here that I didn’t say to

any of you privately in our discussions in trying to

resolve this particular case because, initially, I was

opposed. In the form that it was presented to us, I

was opposed.

I understand that one of our EDCs has -- and

I’m going to use the word -- threatened to institute

provisional rates. And this is something that

apparently has prompted the suggestion that we look at
Page 6
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these rules.

In my mind, first of all, I don’t like to be

threatened. Secondly, everything in this rule, as we

finally came down to a consensus -- and, again, I want

to thank those three staff in particular for working

with us and in trying to come up with language that

would be acceptable to make. so I appreciate that.

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

2O

21

one of the reasons I was opposed to it was

the fact that the statute already provides in my mind

and in what I just agreed to what this rule states.

It in no way diminishes, and I don’t want to

be misconstrued -- and I’m not going to be here

forever, but I’m thinking of future Boards -- in any

way going to dilute any power this Board has in

determining those provisional rates. Because as I read

the revised rule, it pretty much follows what the

statute already says.

so my initial reaction when the initial

language was presented to me was: what are we trying

to fix? Is there something that’s broken that we’re

trying to fix?

I have -- I was in college -- that’s before

they had ballpoint pens -- I had a fraternity

brother --

PRESIDENT MROZ: Inkwells.

COMMISSIONER FIORDALISO: Yeah, inkwells.

-- I had a fraternity brother who went in and

started a business. And he started a business as some

Page 7
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would refer to it as flipping hamburgers. And he was

very successful. Fl~pping hamburgers was making him a

lot of money because he did a good job at it. So he

got this bright idea and, well, if I’m doing so well

1

2

3

4

5

6

7

8

9
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flipping hamburgers, if I expand the business and add

other items to the menu, I’ll really make a killing.

Guess what happened? He fixed something or thought he

was fixing something that wasn’t broken and ultimately

went bankrupt.

There’s an analogy there somewhere and I’m

not going to try and explain it.

But the point is I still in my mind -- in the

back of my mind question what we’re trying to fix.

But we all worked hard. we all worked

diligently in trying to come up with language that was

acceptable to us internally.

And I just want to underline the fact that in

no way do these rules dilute the Board’s authority or

the Board’s protection of the general public because

that’s extremely important to us. And we have had a

history and national organizations have rated the

New Jersey Board of Public utilities k~nd of square in

the middle as far as fairness in treating those we

regulate and in also protecting the general public.

so in the future, if there are any things

that have to be changed, it’s nice to talk to us about

it. It’s nice to pick up the phone once in a while and

discuss items that aren’t a docketed item, because I

wouldn’t discuss that with you nor would my colleagues,
Page 8
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but talk about things, seeing where we can find common

ground in certain areas, but don’t wait till the 11th

hour to come to us and say this is what we want,

otherwise we are going to do this. That doesn’t sit

well with me.

so in the future I can see us working better

together because, again, as far as protecting the

people and ensuring the vitality of our regulated

entities because that’s part of our job too, we’re

willing to sit here and work with you. And if it’s

going to enhance the economic well-being of the

9 million people who work in the State of New Jersey or

live in the state of New Jersey rather, you have an

ally here, but let’s ta’Ik about it.

I will support this. And some day maybe

someone will be able to explain to me what we fixed.

Thank you.

PRESIDENT NROZ: Thank you for your comments,

Commissioner.

Any other camments?

Commissioner chivukula.

COMMISSIONER CHIVUKULA: Thank you,

~r. President.

The way I look at this rule is that we are

not giving up any -- the Baard is not giving up any

11
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90 Misc June 30 2017
control and not limiting any authority or restricting

the Board’s authority, But T think one of the

advantages of this particular rule is that we’re.trying

to create a framework for the provisional ratemaking so

that the Board has some oversight of the process,

So T support this.

PRESIDENT MROZ: Thank you.

Thank you, commissioner,

commi ssi oner Hol den.

CO~4MISSIONER HOLDEN: I echo your comments,

Yes, we all worked on this little

wordsmithing here and there. This does give more

specificity and clarity of notice. One of the big gaps

is what the provisional rate increase would cover and

that is spelled out on base rates. BUt it also makes

me think over the forced vacation that we may all be

having that we take a look at our Administrative code

to see if there are other gaps.

so T have no life so that’s what I will be

reading over vacation and see if there are other

how-tos that need to be put in place.

PRESIDENT MROZ: Any other comments or

questions?

No other comments or questions so let’s take

a vote.

12
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SECRETARY ASBURY: commissioner Fiordaliso?

COMMISSIONER FIORDALISO: YeS.

SECRETARY ASBUR¥: Commissioner Holden?

COMMISSIONER HOLDEN: Yes.
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SECRETARY ASBURY: Commissioner solomon?

COMMISSIONER SOLOMON: Yes.

SECRETARY ASBURY: Commissioner chivukula?

COMMISSIONER CHIVUKULA: Yes.

SECRETARY ASBURY:

PRESIDENT MROZ:

SECRETARY ASBURY:

President Mroz?

Yes.

So moved.

(whereupon recommendation of staff was approved.)

(Item 90 - Miscellaneous concluded.)
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CERTIFICATE

I, Lorin Thompson, a Notary Public and

shorthand Reporter of the state of New Jersey, do

hereby certify as follows:

I do further certify that the.foregoing is a

true and accurate transcript of the testimony as taken
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stenographic~ally by and before me at the time, place

and on the date hereinbefore set forth.

I do further certify that I am neither a

relative nor employee nor attorney nor counsel of any

of the parties to this action, and that I am neither a

relative nor employee of such attorney or counsel, and

that I am not financially interested in the action.

Notary Public of the State of New Jersey
My commission expires July 26, 2021

Dated: June 30, 2017
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BOARD QF ’PUBLIC UTILITIES

ATTACHMENT B

iN RE ~IZA~ETHTOWN WATER
COMPANY RATE CASE ) FOR C)F.TER~MINATION OF

TEST’~(F.AR AND ~PPR’bPP.IATE
TIME PERIOD FOR
’AD3 UST’~NTS

DOCKET/NO.

(APPEARANCES ATTACHED)

BY THE BOARD:

Petitioner has filed, on April 23, 198~ .a motion to settle the test year
applicable to the above docketed rate proceeding, and’to sett~e the appropriate time
period ~ sta~ards~at s~u[d ~pply to ~t~f-~ri~ adjustments. ~e motion w~s
as I commence of the impale w~ch deve[o~ at pre~- "-~/se~Uement co~erences
held by ~rd’s sta~ ~ Apr~ li i~ [9, 19~, w~th reK~ ~ the test year q~.st~om.
.~o~d therefore ret~Jn~ the ~est year questions 8~ on ~,~ 1, [~5 transmitted the
to the Office o~ Administrative Law (OAL) ~ hearin8 ~ ~ ~ntested c~, advis~n8 the
OAL that t~ B~rd wo~d resolve the test year question ~s expeditiously ~ possible
not to delay the

.1/ Rate Counsel Response, dated May 7, f9~5 at p, 17.



With regard to the second issue, that is the appropriate time period ~.nd
standard ~o apply to out.ol-period adiustments, the standard that shah be applied and
shall govern petitioner’s ~ing and proofs is that which the Board hu consistently app
the "known and measurable" standard. Kr~wn and securable ~anges to ~he tes~ yea
mu~ ~ (t) ~udent =~ maj~ in nature a~ co~ence~ (2) carefully ~antified thro
pr~s ~hich (3) man£~est ~nvincin~ty reliable da~ The B~rd reco~izes that kno~
and securable changes to t~e te~ y~r~ by de,ninon, re~l~ ~uzure contingenc~es~ ~
in order ~o ~eva.~ petitioner m~t ~n~y s~h adjustments by reliable ~ec~ing
te~ni~es roll,ted ~n ~he r~d. fn R~Hew 3ersey ~fi Telephone Co.~ D~ke~ No.
77 [ [- ~ ~ ~ (3anuiry 3~t 1~7~). C~ntyt ~he ~r~s ~wer to r~o~ize ad~tmen~s
’~yo~ ¢~e ~es~ year ~ we~-se~ so ion& ~ i~s jud&men~ ~ ~rounded on sufficient
relevln~ evide~e. S~ate v. ~e~ ~erse~ ~11t 30 ~.3. ~ (1~59) It p. 2~. ’

Based upon the ~ore~oin~, the Board determines, lot the purposes of this
proceeding, that petitioner shall have ~he. o~rt~ity to make a record with reEard
(a) k~wh 8~ securable ~h~n~ ze ~nceme ~ ex~nse Hems [~ a ~ri~ne
m~hs ~yo~ ~he e~ ~ tes~ year~ (b) chan~es m rate base ~or a’ ~ri~ o~ six m~
~yo~~ ol th~ year~ prov~d~ ~here is a clear like~ho~ that.such propose~
rate ~ additi~ sh~l’~ in ~rvice by t~ e~ of said gx-m~h ~r~’~hat such
b~ addl’~on= ~ maj~ in nature 8~ con~ence~ ~ that such 8ddtfion~ ~
s~st8ntJ~t~ ~ith very retiable d=ta~ (c) ch=n~es �o capit~i~tion f~ a peril,three
mon~ p~ the e~ o~ the te~ year, ~ov[d~ that such changes are m~jor in n~ture
conserve, a~ that ~he resets of s~id pro~s~ ~i~Jn& ~e 8ct~ pri~ ~o the
B~rd’s determination ~n ~h~ case.

As a cor~e~F~e~e o~ the above, petitioner shall conform its curren¢ liUn8
re~{~ pro~s~ adju~entm to the.test year a~cordin{ to ~he a~ve enunciated
and the {~ del{~a¢ed time ~ri~s. We note in ~ssin8 that we do not ~i~ the ~es
year de~erminat{~ in the ~ 9}0 Elizabethto~n Water Company ~te
No. ~02-7~) ~ the 1~ E~thtown Water Com~ny Rate C~e (BPU
E312-{072) ~ ~ disposit{ve ol the issues n~ at h~, due to ~he
o~ ~se c~es, ~e ~irst retl~ed, in ~rt, ¯ peri~ o~ high a~ con~inuin~ inflation,
while ~he second ~e~iecte~ complex d~s~si~i~ o~ revenue re~rement ~nd over~rni
questions which are now ~fore ~he Superi~ Co~, Ap~llate Division o~ .~his Sta~e.

Therefore, the at~ve determinations re~lect: (a) the Board’s rulln~ an. the
appropriate test year in this docket; (b) the ~uideli~s that s~uld apply to ~he ~es~ ye

out-o~-~ri~ ~dj~tments; ~ (d) the s~c[~ic t~me ~r~s to apply under the
c~umsta~e= o~ th~ c=e to out~-~ri~ adjustments,



c~e m~y ~ ripe ~r ~na~ Board ~po~ion

~por~un~y, ~ ~ ~ppe~rs ~ha~ petitioner’s proposed c~pit~ ~n~in~
~ccompl~shed prior to ~rd determ~ation but
application may be mad~ ~o the Board ~or consideration

DATED; Ma~ ;3 ;~985 BOARD OF PUBLIC UTILITIES

ATTEST:
PRESIDENT

BLOSSOM A. PERETZ     ~
SECRETARY

DOCKET NO. V,’R85043!
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