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In the Matter of the Petition of Environmental Disposal Corp. With
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Dear Ms. Camacho-Welch:

Enclosed for filing please find an original and ten copies of the Division of Rate Counsel

("Rate Counsel") comments the above-referenced matter. These comments are being submitted

pursuant to the Board of Public Utilities’ January 31, 2018 and March 26, 2018 Orders in this

matter and the schedule agreed upon by the parties. Copies of the comments will also be sent to

the parties on the attached service list.
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We have also enclosed one additional copy of the materials transmitted. Please stamp and

date the copy as "filed" and return to our courier. Thank you for your consideration a~d attention to

this matter.

Respectfully submitted,

STEFANIE A. BRAND
DIRECTOR, DIVISION OF RATE COUNSEL

BOL/lg

Brian O. Lipman, Esq.
Litigation Manager
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Environmental Disposal Corp. NAY 3 0 ZDI~J
Tax Cuts and Jobs Act Of 2017 Filing

For The Adjustments of Base Rates and Refun~OARD OF PUBLIC UTILITIES
BPU Docket Nos. AX18010001 and WR18030235     TRENTON, NJ

Rate Counsel COMMENTS

This document represents Rate Counsel’s comments regarding the Tariffs and proposed plan
submitted by Environmental Disposal Corp. ("Company" or "EDC") on March 2, 2018 and
made effective April 1,2018, pursuant to the requirements of the January 31, 2018 Order of
the New Jersey Board of Public Utilities ("Board") in consideration of the Tax Cuts and Jobs
Act of 2017 ("2017 Tax Act" or "TCJA").

BACKGROUND.

On December 22, 2017, President Trump signed into law the 2017 Tax Act with an effective
date of January 1, 2018. This Tax Act sets forth changes to the Federal Tax Code of which
the most significant change is the reduction of the maximum corporate tax rate from 35% to
21%. After its review of the 2017 Tax Act, the Board determined that the changes in the
2017 Tax Act will provide savings to the New Jersey public utilities as well as revenue over-
collections for federal income taxes that are included in the utilities’ current rates that no
longer have to be paid. As a result, the Board issued an Order dated January 31, 2018 in
consideration of the Tax Cuts and Jobs Act ("Board’s TCJA Order of 1/31/18") to commence
a proceeding to examine the impact resulting from the 2017 Tax Act on the utilities and the
current rates under the Board’s jurisdiction to determine the appropriate level and mechanism
by which rates must be adjusted to reflect the benefits resulting from the TCJA. The Board’s
TCJA Order makes it very clear that ratepayers should receive the appropriate benefits from
the reduction in taxes collected in rates. In this regard, the TCJA Order states:

In consideration of the reduction in tax rate and benefits from the 2017 Act,
the rate revenue resulting from expenses relating to taxes reflected in rates but
no longer owed as a result of the 2017 Act shall be passed onto the ratepayers.

Among the positive benefits accruing to the ratepayers from the 2017 Tax Act, the Board’s
TCJA Order mentions that the new tax rate will have a direct impact on the grossing up of
the revenue requirement in setting rates; and that the change in the tax rate may have an
impact, on other factors, including the accumulated deferred income tax balances of the
utilities.

The Board’s TCJA Order of 1/31/18 includes the following major directives for the affected
New Jersey utilitiesI to follow in their respective TCJA proceedings:

~ The affected utilities are investor owned gas, electric, water and wastewater companies
under the jurisdiction of the Board with 2017 revenues equal to or greater than $4.5 million.
Board’s TCJA Order of 1/31/18 at p. 5.



Each affected utility must submit to the Board no later than March 2, 2018, a Petition
with a detailed calculation of the impact resulting of the 2017 Tax Act on ttie revenue
requirement by comparing the latest Board-approved test year data and supporting
data attached to settlements under the old and new tax laws, and on the revenue
requirements collected through annual/periodic clauses comparing the annual data
under the old and new tax laws.
The utilities are directed to defer with interest the effects of the 2017 Tax Act on their
books and records effective January 1, 2018. The interest shall be calculated using
the Company’s short-term debt rate on the deferral related to the revenue requirement
adjustment from the tax rate of 35% to the tax rate of 21%. Interest ori the deferral
feinted to the accumulated deferred income tax adjustment and other rate factors shall
be at the Company’s overall allowed weighted average cost of capital ("WACC").
The calculation of the deferred account for the accumulated deferred income tax
balances and other rate impacts should be based on December 3 I, 20t7 financial
results.
The utilities are directed to fiie provisional Tariff rates reflecting the new tax rate of
21% to be effective on April 1, 2018. These Tariff rates will be on an interim basis
until a final review is complete and the final rates will be put in effect which, at this
time, is anticipated to occur on July I, 2018. The provisional and final Tariff rates
must be supported by detailed workpapers showing how each rate was developed
using the last approved rate design on an inter- and intra-class basis, and including
proof of revenues and a bill impact analysis.
The utilities are also directed to identify and explain the specific rate mechanisms
related to refunding the deferrals to the ratepayers.
The parties are free to examine the amounts of the deferrals and rate adjustment
mechanism and the appropriateness of applying the allowed overall WACC on the
portion of the deferral related to the accumulated deferred income taxes and short-
term debt on the portion related to the revenue requirement not being adjusted as of
January 1, 2018.

In compliance with the Board’s TCJA Order of 1/31/18, on March 2, 2018, EDC filed its
TCJA Petition including proposed tariffs and a proposed plan to flow through to its
ratepayers the revenue requirement savings and revenue over-collection refunds resulting
from the 2017 Tax Act.

In an Order dated March 26, 2018, the Board ordered that EDC’s TCJA proceeding be
designated as Docket No. WRI8030235 and directed that EDC’s proposed TCJA plan "be
reviewed in the instant proceeding, in accordance with the schedule set forth in the Board’s
January 31, 2018 Order."

EDC’S MARCH 2, 2018 TCJA FILING

EDC’s TCJA Petition can be divided into four major areas of tax change consequences, that
is (1) the impact of the 2017 Tax Act on EDC’s revenue requirement; (2) the tariff design for
the implementation of the proposed rate reduction; (3) the over-recovery of income taxes to
be deferred and returned with interest; and (4) the impact of the 2017 Tax Act on the
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Company’s accumt~Iated deferred income taxes. For each of these areas of tax change
consequences we will first summarize EDC’s proposal and then present our comments on the
Company’s proposal.

Impact of the Act on EDC’s Revenue Requirement

EDC Position

2018 response to data request RCR-EDC-A-18. In determining these proposed revenue
requirement decreases, the Company has taken the latest Board-approved test year data and
supporting data attached to settlement documents and the Board’s Order and then re-
calculated these test year data under the new tax law.

Rate Counsel Position

Based on its review of the Company’s calculations in support of its updated revenue
requirement provided in the Company’s response to RCR-EDC-A-18, Rate Counsel has
concluded that the total armualized revenue requirement reduction amount of $i80,535
calculated by the Company is reasonable and acceptable.

2, Tariff Design

EDC has adjusted tariff rates utilizing the Board-approved tariff design in the Company’s last
base rate case. EDC has proposed to implement the revenue requirement through an across
the board rate decrease for both EDC. The impact on EDC’s average residential customer is
a decrease of 3.44%. Rate Counsel finds EDC"~ rate design to b~ appropriate however the
revenue adjustment contains a $50.00 error. The total revenues that resulted from the last
rate case are reflected on Exhibit A as $5,582,691. However, the total current tariff revenue
number reflected on Exhibit C is $5,582,641. EDC should correct the calculations contained
in Exhibit C for this error. Once this correction is made, the adjusted tariff rates will be
applied to the same level of rate revenues used to calculate the reduction in EDC’s income
taxes.

3. Over-Recovery of Income Taxes to be Deferred and Returned with Interest

EDC Position

As shown on its response to RCR-EDC-A-18, the Company has updated its total refund
amount of $180,535 on an annual basis, and $45,208 (including interest) to return to the
ratepayers the over-collected income taxes in rates in what it refers to as the "Stub Period,"
which is the 3-month period January 1 through March 31, 2018. EDC applied its short-term

2 In its initial filing, EDC calculated the impact of the 2017 Tax Act to be $191,801 with

respect to its annualized revenue requirement reduction.
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borrowing rate of 1.527% as of December 31, 2017 to the accumulated deferral balance to
compute the interest of $72.00.3

The Company proposes to refund "the $45,208 over-collection amount through twelve
monthly customer bill credits for the period July t, 2018 through June 30, 2019.

Rate Counsel Position

Rate Counsel recommends that the Board accept the Company’s proposed Stub Period retired
amoumt of $45,208, which includes interest of $72.00 which will be credited to customers
through a bill credit over a 12-month period beginning Juty 1, 2018.

4. Iml~act Of The Tax Act On The Company’s Accumulated Deferred Income
Taxes.

EDC Position

In. response to the Board’s directive in the TCJA Order .of 1/31/18 to provide a rate
mechanism to refund to the ratepayers the excess protected and unprotected accumulated
deferred income taxes ("ADIT") created by the federal income tax reduction from 35% to
21%, it is EDC’s position that it cannot propose such a rate mechanism without being at risk
of violating IRS normalization rules. In its March 2, 2018 TCJA Petition, the Company
stated that it carmot begin flowing the benefits of the 2017 Tax Act related to protected ADIT
until the Company completes the Average Rate Assumption Method (ARAM) calculations to
mitigate the risk of violating normalization rules. The Company further stated that it cannot
adequately calculate its unprotected ADIT balance either without violating normalization
rules. The Company recommended deferring the excess protected and unprotected ADIT

4until the resolution of the Company’s next rate case.

Rate Counsel’s Position

In RCR-EDC-A-8, Rate Counsel requested EDC provide accounting system upgrades needed
to remeasure their ADIT. In EDC’s response, the company stated "The Company has not
been able to determine with certainty to this point whether it can use RSGM. In order to
compute ARAM the Company would have to modify its existing systems to have vintage
book depreciation. In addition, Company would have to enable its functionality in its Power
Tax software to compute reversals of deferred taxes using ARAM. This is a significant
proj ect that will not be completed until first quarter of 2019." This response indicates to Rate
Counset that EDC does not have detailed records and ~might be incapable of performing the
detailed calcuIations required to perform the ARAM calculation with its current accounting
software. Likewise, its current plant records appear to be insufficient. On May 9, 2018,
EDC stated during a technical conference call that it had utilized the Reverse South Georgi~
Method ("RSGM") to refund any excess ADIT amounts that resulted from the I986 Tax Act
and all other book/tax items related to tax normalization or unprotected differences, prior to
the TCJA. It is EDC’s position that all unprotected differences and repairs have been fully

$180,535/4=$45, t36 plus interest of $72.00 equals $45,208.

Company petition dated March 2, 2018, page 6.
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normalized (as opposed to being flowed through), and no method has been set up to track
those differences separately.

Rate CounseI makes the following observations: (a) Rate Counsel is not convinced that EDC
has all of the vintage plant records that would be required to perform ARAM for all its plant
assets; (b) EDC may stilI have to use the RSGM fo~ those plant assets where vintage records
are not available; and (c) the additional costly software upgrade, including the cost to
research and manually input the records into the software is not cost beneficial and
unnecessary in order to provide the customers with the appropriate leveI of refunding of the
excess ADIT. EDC stated American Water Works Inc, estimates that it may take up to 14
months to complete the upgrade process and it could cost an estimated $15 million for the
entire company, and EDC will receive an allocated amount of those costs. This excessive
amount of time and money spent on new software, research and manual input will
substantially reduce any savings to the customers for the refunding of the excess deferred
taxes.

In regard to the costs of the software upgrade, only the costs related to the pt~chase and
installation of the software should be included in customer rates. The costs to research all the
historical plant records to determine if the vintage information is available, as well as, all
other costs to compile and input of any vintage plant information found, as a result, of that
research should be borne by shareholders and not the customers. This plant asset vintage
information should have been recorded in the utility plant records at the date each plant asset
was placed in service.

Addressing Potential Normalization Violations:

EDC’s as}ertion on the May 9, 2018 technical conference call that it must use ARAM for all
its plant assets in order to avoid violating normalization rules is incorrect and does not reflect
the IRS’s ruting in the PLR 8910012 in which EDC and NJAWC have relied upon to support
their position. The IRS’s ruling in the PLR 8910012 states: "Subsidiary’s use of RSGM as
proposed by Commission Staff, would not be consistent with the requirements of the Act for
post-1970 years. However, Subsidiary was unable to prove that it maintained adequate
records for pre-1971 years, and, thus, must use the RSGM for said years." (emphasis added).
EDC has stated that it has not historically maintained its plant asset records adequately and
has utilized RSGM in the past, but the records might be available. In the March 2, 2018
Petition, page 5, section t. Protected ADIT, first paragraph, EDC stated: "The calculation is
very time-consuming and EDC has not yet completed these calculations. For the foregoing
reasons, EDC cannot begin flowing the benefits of the Act related to protected AD~T until
the Company completes the ARAM calculations to mitigate the risk of violating
normalization rules. The Company would risk the Ioss of the accelerated tax depreciation
and the repairs deductions if it violated normalization rules." Based on the IRS ruling in
PLR 8910012 cited above, EDC is incorrect. For any plant assets that it has not maintained
adequate records or does not have the detailed vintage records; it must use RSGM for those
specific assets or years. EDC should not be Wing to recreate it records that it has not
adequately maintained in order to use ARAM. EDC should use A_RAM for those assets
where it has adequately maintained its records, and use RSGM for all other plant assets,
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including those water and wastewater utilities that it has acquired, which did not maintain the
adequate detailed vintage plant/asset records.

Tbxough the discovery process, Rate Counsel requested information from EDC regarding
their (i) "Protected" Property Related ADIT, (ii) "Unprotected" property related ADIT, and
(iii) "Unprotected" non-property related ADIT. Rate Counsel does not agree with the
method to allocate the non-protected - plant and non-protected iabor. The following areas
are of major concern to Rate Counsel.

Repairs:

EDC appears to have taken a similar position as New Jersey American Water Company,
which purchased EDC in 20 I6, that "all" plant related book/tax timing differences, including
repairs deductions, should be based on NJAWC’s Consent Agreement dated September 10,
20t0. This position is in error. The Consent is only addressing the previously capitalized
assets that are under the Form 3115, Application for Change in Accounting Method,
requested for the taxable period beginning January 1, 2008 and ending December 3I, 2008
("year of change") related to repairs. It is true that all plant related repairs for "income tax
purposes" which were requested to be treated as repairs deductions, which had previously
been capitalized for income tax purposes and accelerated depreciation had been taken, would
be subject to normalization rules. However, for any future repairs deductions, which are
capitalized on the books, but are treated as expenses for income tax proposes during the same
year, would not be subject to normalization rules since no tax depreciation had been taken.
EDC slaouId separate its book/tax timing difference for repairs deductions into two
categories, those subject to normalization (prior accelerated depreciation taken for tax
purposes) and those not subject to normalization (no prior accelerated depreciation taken for
tax purposes.

Contribution in Aid of Construction:

EDC has taken the position to treat the excess related to Contributions in Aid of Construction
("CIAC’) as being protected. EDC has not demonstrated that any accelerated depreciation
has been taken for income tax purposes for CIAC. Therefore, it is the position of Rate
Counsel that excess deferred income taxes related to CIAC be deemed unprotected.

Unprotected ADIT:

Rate Counsel’s position on all unprotected excess deferred taxes (non-plant related) is that
EDC should begin returning them over a maximum ten-year period and that amortization
should begin as of June 1, 2018. Upon the completion of the software up&ite which will
enable the ARAM calculation, thereby identifying the unprotected plant-related ADIT, EDC
should be required to flow back the excess unprotected plant-related ADIT over the same
amortization period as the unprotected non-plant related ADIT. This flow back should be
implemented as soon as the software update is complete instead of deferred to the next rate
case as EDC has requested.
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Protected ADIT:

Upon the completion of the software update which wilt enable the ARAM calculation,
thereby identifying the protected plant-related ADIT, EDC shoutd be required to flow back
the excess protected plant-related ADIT using ARAM unless it is determined that EDC must
use a combination of the A1LAM and RSGM due to lack of vintage data as stated above in the
"Discussion of Potential Normalization Violations." )’his flow back should be implemented
as soon as the software update is complete instead of deferred .to the next rate case as EDC
has requested.

Rate Counsel’s position on protected excess ADIT is that EDC has failed to demonstrate that
it has adequately maintained its plant/assets vintage records. Therefore, EDC will have to
utilize a combination of both ARAM and RSGM: (i) ARAM for those assets where the
vintage records have been maintained and (ii) RSGM for those assets where EDC did not
adequately maintain the vintage plant/asset records.

Software Update:

EDC should provide the Board and Rate Counsel monthly updates reflecting the status of the
determination of ARA.M mounts for the applicable plant assets, and RSGM for the non-
ARAM applicable plant assets. The Board should also require EDC to complete the update
to the software and provide the final excess deferred taxes by type, (a) Protected - Plant-
Related (Accelerated Depreciation); and (b) Unprotected - Plant-Related (Non-Accelerated
Depreciation) previously categorized as protected, by December 31, 2018 and begin
amortization on January 1, 2019.

Deferral to Next Base Rate Case:

EDC Position

In its Petition on page 6, second paragraph, EDC proposes to defer the excess protected
ADIT liability balance and the refunding of this balance to ratepayers until its next rate case,
along with proposing a five-year period (catch-up amount) to refund the excess ADIT
liability balance. EDC, also, proposes to defer the excess unprotected ADIT liabiIity balance
until the resolution of the Company’s next rate case. In response to RCR-EDC-A-I 1, EDC
stated it could not reasonably estimate the timing of the next base rate case filing, due to a 5-
year rate freeze, which became effective in January 2016, when New Jersey American Water
acquired EDC.

Rate Counsel’s Position

Based upon the "Unprotected ADIT" and "Protected ADIT" sections discussed above, Rate
Counsel rejects EDC’s proposal to defer the excess deferred taxes balances to an unknown
date for a future .,base rate case. The excess deferred income taxes should be addressed in a
timely manner and should be addressed at the eartiest possible time that witl not result in a
normalization violation.
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RECEIVED
IIMIO the New Jersey Board of Public Utilities’

Consideration of the Tax Cuts and Jobs Act of 2017 HAY 3 0 2018BPU Docket No. AX18010001
I/M/O the Petition of Environmental Disposal Corporatio~oARD OF PUBLIC UTILITIES

With Calculation of Rates under the Tax Cuts and Jobs Act of 2017 TRENTON, NJ
BPU Docket No. WR18030235

NJ Division of Rate Counsel Discovery Requests

RCR-EDC-A-18.

Witness: Dante M. DeStefano

Refer to the response to RCR-EDC-A-3. The Attachment C to the
Stipulation of settlement shows the Company’s 12+0 Revenues at
Present Rates as of December 31,2007, prior to the increase the
Board awarded the Company of $122,165.

Response:

a) Please confirm this to be correct.
b) Add in the Company’s revenue requirement increase of $122,165

and make the necessary adjustments to produce the rate of
return that was authorized by the Board in that proceeding.
($1,319,430)

c) Calculate the Federal Income Tax Expense.

a) The Company confirms Attachment C to the stipulation shows the
pro-forma present rate revenues as of December 31, 2007, upon
which the $122,166 rate increase was authorized. However, the
Company believes there to be an error in the "Present Rates
12/31/2007" column, as the Net Operating Income of $1,172,502
does not agree to the $1,249,388 found on Attachment A of the
stipulation.

b) Please see attached updated Exhibit A, which corrects an error in
the calculation supplied with the original March 2, 2018 filing.
The Company had used 35% as the FIT rate for the rate case,
but the order instead reflects a 34% rate. This results in a
recalculation of the annual revenue requirement adjustment to be
$180,535. See below summary proving the 34% FIT rate.

Revenues ~ 5,582,692
Less: All Expenses and Taxes (4,263,262)

Plus: FIT 324,030
Pre-Tax Operatinl~ Income

Interest Sync    (690,434)

Taxable Income 953,026
34% FIT

Operating Income

1,643,460

324,030
~.,3:~9,430



RECEIVED
I/M/O the New Jersey Board of Public Utilities’ MA!!_ ROOM

Consideration of the Tax Cuts and Jobs Act of 2017
HAY 3 0 2018BPU Docket No. AX1801000t

I/M/O the Petition of Environmental Disposal Corporati~/~©F i~j~;LiC L~TtLITIF$
With Calculation of Rates under the Tax Cuts and Jobs Act of 2017TRENT©l~I, NJ

BPU Docket No. WR18030235

NJ Division of Rate Counsel Discovery Requests

c) See response to item b) above.
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RCR-EDC-A-8.

Response:

Witness: John Wilde

What type of accounting system upgrades are required by the
Company in order to compute the tax savings due to
remeasurement of ADIT? What is the timing of such accounting
system upgrades?

Under the TCJA excess deferred taxes cannot be refunded any
faster than by using the result of average rate of assumption
method ("ARAM"). An alternative method, commonly known as the
Reverse South Georgia Method ("RSGM") can be used if the
Company does not have the records needed to compute ARAM.
The Company has not been able to determine with certainty to this
point whether it can use RSGM. In order to compute ARAM the
Company would have to modify its existing systems to have vintage
book depreciation. In addition, the Company would have to enable
its functionality in its Power Tax software to compute reversals of
deferred taxes using ARAM. This is a significant project that will not
be completed until the first quarter of 2019.


