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Irene Kim Asbury, Secretary

New Jersey Board of Public Utilities
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Trenton, NJ 08625-0350

Re:  Township of South Orange Village
Seeking Approval to Mount Automated License Plate Reader
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Dear Secretary Asbury:

Enclosed herewith please find original and ten (10) copies of Respondent, Public
Service Electric and Gas Company’s Notice of Motion, Brief in Support of Motion to
Dismiss Petition in Lieu of Answer, Certification of Ed Gray and Order in the above
matter.

Thank you for your attention to this matter.
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Alexander C. Stern

C Kathryn B. Rockwood, Esq.
Everton Scott, PSE&G Sr RPA Mgr.
Cynthia Covie, BPU Chief Counsel
Paul Flanagan, BPU Executive Director
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PLEASE TAKE FURTHER NOTICE that, pursuant to N.J.A.C.
1:1-12.2(d), it is requested that the Court consider this motion on
the papers submitted.

PLEASE TAKE FURTHER NOTICE that the undersigned will rely

upon the attached brief and certification in support of the motion.

A form of order is attached.

PSEG SERVICES CORPORATION
Attorneys for
Public Service Electric and Gas Company

Alexander C. Stern

Dated: October 28, 2015



CERTIFICATION

I hereby certify that on October 28, 2015, the original
and one copy of the within notice of motion and accompanying
certifications were served via overnight mail on the Hon. Irene Kim
Asbury, Secretary, New Jersey Board of Public Utilities and via
overnight mail on Kathryn B. Rockwood, Esq., counsel for

petitioner.

PSEG SERVICES CORPORATION
Attorneys for
Public Service Electric and Gas Company
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By:

Alexander C. Stern

Dated: October 28, 2015



PSEG SERVICES CORPORATION

80 Park Plaza, T5G

Newark, New Jersey 07102-4194
(973) 430-5754

Attorneys for Respondent
Public Service Electric and Gas Company

STATE OF NEW JERSEY
NEW JERSEY BOARD OF PUBLIC UTILITIES

TOWNSHIP OF SOUTH ORANGE VILLAGE : BPU DOCKET NO. E015070805
SEEKING APPROVAL TO MOUNT AUTOMATED:

LICENSE PLATE READER CAMERAS ON

LIGHT POLES OWNED BY PUBLIC SERVICE: CERTIFICATION OF
ELECTRIC AND GAS COMPANY : EDWARD F. GRAY

I, Edward F. Gray, of full age, do hereby certify and say:

1. I am Director of Transmission and Distribution
Engineering for Public Service Electric and Gas Company (“PSE&G” or
“the Company”). I have personal knowledge of PSE&G’s construction
and installation process for the extensions of electric utility
service to new customers, including outdoor lighting and utility
pole attachments. I have been with PSE&G for over 25 years and
presently among my responsibilities are to oversee engineering
standards to ensure that extensions of service are effectuated in
accordance with BPU rules and regulations and meet customer needs
while ensuring the provision of safe, adequate and proper service.

2. I am aware of the request of the Township of South Orange

(“the Petitioner” or “the Village”) seeking to have PSE&G place



Automated License Plate Readers (“ALPR”) on utility poles owned
singularly by PSE&G or jointly with Verizon.

3. PSE&G informed Petitioner in February 2015 that it had
determined that ALPR technology uses a varying electric loading
requiring that service to it be metered. It was further explained
that PSE&G utility poles only offer un-metered service, meters are
prohibited on utility poles and the devices would need to be
installed on privately owned poles. PSE&G indicated that it would
run metered service to the privately owned poles for the ALPR
attachments. On or about March 25, 2015, Petitioner initiated
contact with PSE&G to begin the process of applying for service for
the ALPRs on Petitioner owned poles.

4. With respect to metered service, PSE&G’s BPU-approved
Tariff instructs that all service installations must comply with
the service characteristics requirements covered in detail in
“Information and Requirements for Electric Service” (commonly
referred to as the “Green Book”). For decades, the Green Book has
served as an important means to inform current and prospective
Customers, as well as their contractors, engineers and architects,
about Public Service’s specific service characteristics and
installation reqguirements. Compliance with these service
characteristics and installation requirements is necessary in order
to provide for a safe working environment for both PSE&G employees
and the customer, and to permit PSE&G to supply safe, adequate and

proper electric service to all its customers. The Green Book at



Chapter 5, subsection one, paragraph 6 specifically instructs that
meters and/or disconnects are not permitted on PSE&G or joint-owned
poles. See Exhibit A, Selection from PSE&G Green Book, attached.

5. ALPRs contribute nothing to the provision of safe,
adequate and proper utility service and T am aware of no
requirement in PSE&G’s tariff or otherwise for PSESC to attach this
foreign technology to its utility poles.

o. It would not be consistent with standard industry
practice for PSE&G to place ALPRs on utility poles as an unmetered
service, nor would it be standard industry practice to place a
meter on utility poles to meter ALPRs.

7. PSE&G has a legitimate concern about the impact of the
installation of these devices on its poles, both from a safe work
environment perspective as well as a utility asset safety
perspective.

8. It is not inconceivable that affixing ALPRs to utility
poles could make those poles an unnecessary target for vandalism
and tampering which could inhibit PSE&G’s obligation to maintain
its utility plant in such condition as would enable it to furnish
safe, adequate and proper service.

9. PSE&G has, under appropriate circumstances, facilitated
closed-circuit television (“CCIV”) camera attachments as a courtesy
to customers, not as an obligation. ALPRs are not the same as CCTV
cameras. CCTV cameras are not attached in every instance requested

by a customer.



10. Petitioner’s request has the potential to harm the trust
between public utility employees and the public in a manner that
has the potential to put utility employee safety at risk for an
initiative that has nothing to do with the provision of safe,
adequate and proper utility service.

11. I certify that the foregoing statements made by me are
true. I am aware that if any of the foregoing statements made by

me are willfully false, I am subject to punishment.

@/ﬁ;w@» ;::j{:} ;/»gjx e M%%Ki -
Edward F. Gray ﬂ/ %%

7 ;
/ i’“wmw,j

} ;S
Dated: /O/27//5



EXHIBIT A




O PSEG

Information and Requirements
for
Electric Service

Boy 3.00

Manual Owner: James Duswalt

May 31, 2014



O PSEG

Chapter 5 - Meters and Auxiliary Equipment

1. General

armsl of 4 in,
umll fave 1 iy

Wag 3t HE




STATE OF NEW JERSEY
NEW JERSEY BOARD OF PUBLIC UTILITIES
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PSEG SERVICES CORPORATION
Law Department
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INTRODUCTION

Respondent Public Service Electric and Gas Company (“PSE&G, "
“Public Service,” or “Respondent”) submits this Motion to Dismiss
in lieu of Answer as there is no genuine issue as to any material
fact and PSE&G is entitled to prevail as a matter of law.
Specifically, it is indisputable that there is no requirement in
law or fact that compels PSE&G to attach Automated License Plate
Readers (“ALPRs”) to its utility poles, many of which are jointly-
owned with Verizon. Moreover, it is also undeniable that (1)
PSE&G’s Board-approved tariff for electric service does not require
ALPRs to be attached to utility poles; (2) prevailing guidance from
the New Jersey Attorney General’s office does not include utilities
as authorized to have access to ALPRs or to be involved in the
placement, deployment and operation of ALPRs (3) ALPRs have
absolutely nothing to do with the provision of safe, adequate and
proper utility service; (4) ALPRs have the potential to compromise

employee safety as well as utility poles and equipment; (5) ALPRS

raise privacy principle concerns that are more appropriately
reconciled by South Orange; and (6) PSE&G stands ready to provide
utility service to ALPRs if the Township of South Orange would like
to place these devices on its own poles.,

Although PSE&G supports the efforts of law enforcement and

would meter the device on poles that South Orange owns, there is no



basis in law or fact for PSE&G to be compelled against its wishes
to attach ALPR devices to its poles directly as a method for the
Village to pursue its own approaches to criminal law enforcement.
Additionally, there exist privacy principle concerns involving the
comings and goings of the traveling public, data storage, oversight
and transparency that are better suited for South Orange to work
out and are properly and appropriately outside the scope of the
duties and obligations of PSE&G and the New Jersey Board of Public
Utilities. Lastly, Petitioner’s request has the potential to harm
the trust between public utility employees and the public in a
manner that has the potential to put utility employee safety at
risk for an initiative that has nothing to do with the provision of
safe, adequate and proper utility service. Accordingly, PSE&G’s
motion to dismiss must be granted as there is no basis for PSE&G to

be compelled to include these devices on its utility equipment.



STATEMENT OF FACTS/PROCEDURAL HISTORY'

1. PSE&G, 1is an electric and gas public utility subject to
the regulatory ijurisdiction of the New Jersey Board of Public
Utilities (“Board”). As a New Jersey public utility, PSE&G is
engaged in the production, generation, purchase, transmission,
distribution and sale of electric energy and related utility
services 1in the State of New Jersey. PSE&G 1is statutorily
responsible for the provision of gas and electric services to
nearly three quarters of the State's population in a service area
consisting of a 2,600-square-mile diagonal corridor across the
State from Bergen to Gloucester Counties. PSE&G is the largest
provider of electric and gas service in New Jersey, with over 1.7
million gas and 2.1 million electric customers in more than 300
urban, suburban and rural communities, including the Township of
South Orange (“the Petitioner” or “the Village”).

2. PSE&G 1s statutorily authorized to provide electric

distribution service to customers located within the Township of

South Orange. However, pursuant to N.J.S.A. 48:3-49 et seq.
customers have the option to procure electric power supply from
third party suppliers or to remain with PSE&G under what 1is known

as Basic Generation Service (“BGS”) .

' Because the Procedural History and Statement of Facts are closely intertwined,
they are being combined to avoid repetition and for convenience of the Board.
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3. Petitioner believes that on its eastern border, the major
thoroughfares (South Orange Avenue and Irvington Avenue) are or
have the potential of being corridors for criminal activity.
Additionally, the Village believes that these streets present a
potential thoroughfare for drivers that wish to avoid the Garden
State Parkway as well as Interstates 78 and 280. (Petitioner’s
Complaint at paragraph 6).

4. Petitioner alleges that there exists an ALPR Camera on
Irvington Avenue in the Village. To combat and deter potential
crime, the Village has requested permission from PSE&G to install
ALPRs on utility poles jointly owned by PSE&G and Verizon.
(Petitioner’s Complaint at paragraph 7).

5. PSE&G informed Petitioner in February 2015 that it had
determined that ALPR technology uses a varying electric loading
requiring that service to it be metered. It was further explained
that PSE&G utility poles only offer un-metered service, meters are

prohibited on utility poles and the devices would need to be

installed on privately owned poles. PSE&G indicated that it would
run metered service to the privately owned poles for the ALPR
attachments. On or about March 25, 2015, Petitioner initiated
contact with PSE&G to begin the process of applying for service for
the ALPRs on Petitioner owned poles. See Certification of Ed Gray.

6. With respect to metered service, PSE&G’s BPU-approved

Tariff instructs that all service installations must comply with



the service characteristics requirements covered in detail in
“Information and Requirements for Electric Service” (commonly
referred to as the “Green Book”). For decades, the Green Book has
served as an important means to inform current and prospective
customers, as well as their contractors, engineers and architects,
about Public Service’s specific service characteristics and
installation requirements. Compliance with these service
characteristics and installation requirements is necessary in order
to provide for a safe working environment for both PSE&G employees
and the customer, and to permit PSEsG to supply safe, adequate and
proper electric service to all its customers. The Green Book
specifically instructs that meters and/or disconnects are not
permitted on PSE&G or joint-owned poles. See Certification of Ed
Gray.

7. Petitioner alleges that PIPS Technology (“PIPS”) is the
manufacturer of the ALPRs that the Village proposes to mount on

Verizon-PSE&G utility poles. According to Petitioner, the

Manufacturers Data Sheet (“Data Sheet”) provided by PIPS reflects
that the ALPRs have the ability to capture license plate images in
real time and alert local law enforcement of the presence of
vehicles that trigger a “database hit.” This would include
vehicles and/or people who are being sought by various law

enforcement agencies as well as information on every single member



of the traveling public observed by the ALPRs. (Petitioner’s
Complaint at paragraph at 8).

8. ALPRs contribute nothing to the provision of safe,
adequate and proper utility service and there is no requirement in
PSE&G's tariff or otherwise for PSE&G to attach this foreign
technology to its utility poles. See Certification of Ed Gray.

9. Upon information and belief, information captured by
ALPRs — including the license plate number and the date, time, and
location of every scan — is being collected and sometimes pooled
into regional sharing systems. ALPR technology enables law
enforcement to collect, scan and store, without a warrant, personal
information as well as the daily activities of the traveling
public, the vast majority of whom are not under investigation.
Upon information and belief, ALPRs have been the subject of

controversy throughout the country.?

2 See e.g. ACLU v. New Jersey Division of Criminal Justice, 435 N.J. Super. (App.
Div. 2014) (holding DCJ public records disclosure policy, under which it redacted
portions-eof-decuments-whichy according to DCJ, fell sutside the scope of civil
liberties advocate's request for information relating to Automatic License Plate
Recognition (ALPR) technology, was not authorized under the Open Public Records
Act (QOPRA) ). See also, “AUTOMATIC LICENSE PLATE READERS: AN EFFECTIVE LAW
ENFORCEMENT TOOL OR BIG BROTHER'S LATEST INSTRUMENT OF MASS SURVEILLANCE? SOME
SUGGESTIONS FOR LEGISLATIVE ACTION,” 55 Jurimetrics J. 225 (Winter 2015); “ACLU
Sues Fairfax County Police Over License Plate Archive,”
http://patch.com/virginia/mclean/aclu—virginia—files—lawsuit—against-fairfax-

Eglice—collection—storage~personal—information, May 5, 2015; ACLU, “You Are Being
Tracked: How License Plate Readers Are Being Used to Record Americans’ Movements”
(July  2013) available at https://www.aclu.org/files/assets/071613-aclu~
alprreport-opt-v05.pdf; International Association of Chiefs of Police, “Privacy
impact assessment report for the utilization of license plate readers” (Sep 2009)

at page 13, available at
http://www.theiacp.org/Portals/O/pdfs/LPR Privacy Impact Assessment.pdf; Peter
Bibring & Jennifer Lynch, “Los Angeles Cops Should Release Automatic License

Plate Reader Records, EFF & ACLU Argue 1in Opening Brief” (Jan 28, 2015y,
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10. There is no legal obligation or requirement for PSE&G to
allow ALPRs on utility poles.

11. PSE&G has a legitimate concern about the impact of the
installation of these devices on its poles, both from a safe work
environment perspective as well as a utility asset safety
perspective. See Certification of Ed Gray.

12. It is not inconceivable that affixing ALPRs to utility
poles could make those poles an unnecessary target for vandalism
and tampering which could inhibit PSE&G’s obligation to maintain
its utility plant in such condition as would enable it to furnish
safe, adequate and proper service. See Certification of Ed Gray.

13. PSE&G has, under appropriate circumstances, facilitated
closed-circuit television ("CCTV”) camera attachments as a courtesy
to customers, not as an obligation. ALPRs are not the same as CCTV
cameras. CCTV cameras are not attached in every instance requested
by a customer. See Certification of Ed Gray.

14. On December 3, 2010, New Jersey Attorney General Paula

T. Dow issued Directive No. 2010-5 establishing guidelines for the
use of ALPRs and stored APLR Data. See Respondent’s Brief, Exhibit

A. The guidelines note that:

https://www.eff.org/deeplinks/2014/Ol/los—angeles—cops—should—release~automatic—
license-plate-readerrecords-eff-aclu; Jeremy Gillula & Dave Maass, “What You Can
Learn from Oakland’s Raw ALPR Data, Electronic Frontier Foundation" (Jan 21,
2015y, https://www.eff.org/deeplinks/Z015/01/what—we—learned~oakland-raw—alpr—
data; Matt Apuzzo & Adam Goldman, “With cameras, informants, NYPD eyed mosques”
(Feb. 23, 2012), http://www.ap.org/Content/AP—In—The—News/2012/Newark-mayor~
seeks—probe-of—NYPD’Muslim—spying.




“[wlhile license plate recognition technology can help to
protect public safety, the widespread deployment and use of
ALPRs, and especially the collection and storage of data
pertaining to individuals who are not reasonably believed to
be involved in unlawful activity, raise legal and policy
issues. Notably, the New Jersey Supreme Court has held that
while police are permitted to "run the plates”" of any vehicle
they encounter while on patrol, and need not have a
particularized reason before checking a vehicle’s license
plates against a government database, police in this State may
not as a result of any such lookup be shown personal
identifying information about a motorist unless there is a
particularized basis for further police action. See State v.
Donis, 157 N.J. 44 (1998). The Guidelines attached hereto are
designed to protect the legitimate privacy interests of
motorists by implementing the non-disclosure rule established
in Donis and by adapting the Donis Court’s rationale to the
context and capabilities of ALPR technology.

Recognizing that our experience with this new and evolving
technology is limited, and that we still have much to learn
about how best to incorporate these devices into our arsenal
of investigative techniques, it is appropriate for me as the
State’s chief law enforcement officer to issue uniform
statewide guidelines to ensure that ALPRs are used only for
bonafide law enforcement purposes, and that the data collected
by these devices are used in accordance with substantive
standards and procedural safegquards that appropriately balance
the need for law enforcement agencies to prevent and respond
to terrorism and other forms of crime against the legitimate
privacy interests of persons operating motor vehicles on the
roadways of this State.

[}

The AG-Directive-centinues-on-to-defime “authorized users” oOf ALPR.
Utility workers and utilities generally are not authorized users of
ALPR pursuant to the AG Directive. See Respondent’s Brief, Exhibit
A.

15. The AG Directive establishes trained operators and

analysts that may operate an ALPR or access or use ALPR stored




data. Public Service employees are not ALPR trained operators and
analysts nor does PSE&G have any interest in having its employees
classified to operate and/or deploy ALPR technology. See
Respondent’s Brief, Exhibit A.

l6. On January 16, 2014 Assemblywoman Amy H. Handlin
introduced legislation, A-197, requiring judicial approval prior to
installation or use of ALPRs by law enforcement agencies. On June
8, 2015 Senator Paul Sarlo and Senator Nellie Pou introduced
legislation, $S-2974, imposing limiting requirements on the use of
ALPRs by law enforcement agencies.

17. In a letter dated June 3, 2015 PSE&G formally declined
the Village’s request to mount ALPRsS on utility poles.
(Petitioner’s Complaint at paragraph 10 and Complaint Exhibit B).
In so doing, PSE&G also explained that if South Orange would like
to place its own poles, PSE&G would meter the device on the poles
that South Orange owns. Ibid.

18. Pursuant to N.J.A.C. 14:1-4.5(a)2, on October 12, 2015
the Board’s Secretary served Public Service with a Petition filed
by the Village seeking a Board Order to compel Public Service to

mount ALPRs on designated utility poles in the Village.



ARGUMENT

PSE&G moves for dismissal because Petitioner’s contentions
cannot be sustained as a matter of law. N.J.A.C. 1:1-1.3(a) states,
in relevant part: “This chapter shall be construed to achieve just
results, simplicity in procedure, fairness in administration and
the elimination of unjustifiable expense and delay. In the absence
of a rule, a judge may proceed in accordance with the New Jersey
Court Rules, provided the rules are comparable with these
purposes.”

The standard on a motion to dismiss under New Jersey Court
Rule 4:6-2 is well-settled. Although the allegations in a complaint
must generally be taken as true, a dismissal is mandated where, as
here, even a generous reading of the allegations does not reveal a

legal basis for recovery. See Edwards v. Prudential Property and

Casualty Co., 357 N.J. Super. 196, 202 (App. Div. 2003) (warning

that “the legal requisites for plaintiff’s claim must be apparent

from the complaint itself.”). The Appellate Division has warned
that a motion to dismiss may not be denied based on the mere
possibility that discovery may establish the requisite claim.
Rather, “the 1legal requisites for plaintiff’s claim must be

apparent from the complaint itself.” Ibid.
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In addition, to the extent the Board wants to convert this
motion to a summary judgment motion, summary decision is available
under N.J.A.C. 1:1-12.5. That rule provides:

The decision sought may be rendered if the papers
and discovery which have been filed, together with
the affidavits, if any, show that there is no
genuine issue as to any material fact challenged
and that the moving party is entitled to prevail as
a matter of law. When a motion for summary
decision is made and supported, an adverse party in
order to prevail must by responding affidavit set
forth specific facts showing that there 1is a
genuine issue which can only be determined in an
evidentiary proceeding. . . . If the adverse party
does not so respond, a summary decision, if
appropriate, shall be entered.

N.J.A.C. 1:1-12.5(b).
These standards are consistent with those governing motions

for summary judgment in Superior Court. Brill v. Guardian Life

Ins. Co. of America, 142 N.J. 520 (1995); Judson v. Peoples Bank &

Trust Co. of Westfield, 17 N.J. 67 {1954) . In Judson, the Court
noted that summary judgment "is designed to provide a prompt,

businesslike and inexpensive method of disposing of any cause which

a discriminating search of the merits in the pleadings, depositions
and admissions on file, together with the affidavits submitted on
the motion clearly shows not to pPresent any genuine issue of
material fact requiring decision at trial." 17 N.J. at 74. The
Court made clear that the party seeking summary judgment bears the

burden of demonstrating that such relief is appropriate, however,

11



the Court also noted that the opposing party must do more than
simply rely on the movant's burden. TId. at 74. The Court stated:

[I]f the opposing party offers no affidavits or
matter in opposition, or only facts which are
immaterial or of an insubstantial nature, a mere
scintilla, "fanciful, frivolous, gauzy or merely
suspicious," he will not be heard to complain if
the court grants summary judgment, taking as true
the statement of uncontradicted facts in the papers
relied wupon by the moving party, such papers
themselves not otherwise showing the existence of
an 1issue of material fact.[Id. at 75 (citations
omitted)].

See also, Brill, supra, 142 N.J. at 529 (quoting the above language

from Judson). 1In Brill, this standard was refined to provide that
an issue of material fact is not “genuine” unless “considering the
burden of persuasion at trial, the evidence submitted by the
parties on the motion, together with all legitimate inferences
therefrom, could sustain a judgment in favor of the non-moving
party.” Id. at 538.

In this case, as set forth with specificity below, even if all
the allegations in the Petition are assumed to be true, there is no
basis in law or fact that requires PSE&G to place foreign ALPR
equipment on either PSE&G or jointly-owned wutility poles.
Moreover, PSE&G has already indicated its willingness to provide
utility service to the equipment should the Village place its own
poles to effectuate ALPR deployment consistent with the Attorney
General’s Directive No. 2010-5. As 1t 1s undeniable that the

attachment of ALPR technology to utility poles is discretionary and

12



PSE&G is not doing anything contrary to law, regulation or its own
tariff in choosing not to attach the devices, evidentiary

proceedings are unnecessary, and the Petition should be dismissed.
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POINT I

PSE&G has discharged its obligation to provide

safe, adequate and proper service to the Village

and is not doing anything contrary to its tariff or

any other legal obligations by choosing not to

attach ALPRs.

It is indisputable that PSE&G is governed by its Board-
approved Tariff for Electric Service. Neither the tariff nor any
law or Board regulation requires PSE&G to attach ALPRs to its
utility poles. A tariff is a published schedule of rates, filed by
a public utility, and thereafter, in the absence of successful
challenge, applicable equally to all customers. Its application may
or may not have been preceded by a rate-making hearing. Such a
tariff is not a mere contract. It is the law, and its provisions

are binding on a customer whether he knows of them or not. In Re

Application of Saddle River, 71 N.J. 14, 29 (1976). See also Essex

County Welfare Bd. v. New Jersey Bell Tel. Co., 126 N.J. Super. 417

(App. Div. 1974).

Although the tariff does not establish the complete duty of
the utility under all circumstances and thus adherence to the
tariff alone does not absolve a utility completely from all claims
associated with the provision of utility service, in the absence of
negligence or any other common law cause of action, a utility may
not be held liable for discharging its obligation to be in

compliance with the Board’s regulations and other standards for

14



installations, operations and maintenance. Muise v. GPU, Inc., 332

N.J. Super. 140, 167 (App. Div. 2000) .

Here, the undisputed facts are there is no requirement for
PSE&G to place ALPRs on its utility poles. 1In fact, as Petitioner
notes at paragraph 2 of its Petition, the Board has jurisdiction
over this matter pursuant to N.J.A.C. 14:3-2.3, which reads as

follows:

(a) Each utility owning poles shall ensure that any
equipment or facilities placed on the poles, including
any wire serving a fire alarm, electric distribution or
transmission system, trolley, light rail,
telecommunications, or cable television system; or any
other facilities, private or otherwise, are located and
attached in accordance with standard industry practice.

(b) When existing poles or facilities, and/or equipment
placed on the pole or facilities, is repaired, replaced
or changed, the utility shall ensure that the affected
pole or facilities, and all equipment or facilities then
in place, comply with the New Jersey Uniform Construction
Code, N.J.A.C. 5:23 and with standard industry practice.

(c) In the event of disagreement between a utility and a
municipality or other utility as to the necessity of

repair, replacement or modification of a utility pole,

facilities or attached equipment, the matter shall be
submitted to the Board for determination.

ALPRs are not attachments that PSE&G is required to place on its
poles pursuant to this regulation. Moreover, as noted in the
Certification of Ed Gray, it would not be consistent with standard
industry practice for PSE&G to place ALPRs on utility poles as an

unmetered service, nor would it be standard industry practice to

place a meter on utility poles to meter ALPRs as the Green Book

15



specifically instructs that meters and/or disconnects are not
permitted on PSE&G or joint-owned poles.

Although the Village «cites N.J.A.C. 14:3-2.3(¢c), the
disagreement at issue is not with respect to the necessity of
repair, replacement or modification of a utility pole, facilities
or attached equipment. In fact, PSE&G is respectfully declining
from attaching the ALPR equipment in the first instance because to
do so would not comport with standard industry practice.

In the absence of any legal support for requiring PSE&G to
place ALPRs on PSE&G and/or jointly owned utility poles, PSE&G is
entitled to prevail as a matter of law. Accordingly, its motion to

dismiss must be granted.
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CONCLUSION

For the foregoing reasons, PSE&G respectfully requests that
its motion for dismissal of this matter be granted. The facts are
undisputed: (1) the Village would like PSE&G to attach ALPRs to
its wutility poles; (2) there 1is no statutory or regulatory
obligation for PSE&G to do so; (3) PSE&G has respectfully declined
due to a variety of concerns including, operational constraints,
employee and equipment safety as well as sensitivity to privacy
concerns of the traveling public that are best handled by the
Village itself; (4) PSE&G has offered the Village that it will
provide safe, adequate and proper utility service to the ALPRs if
installed on Village owned and placed poles; and (5) pursuant to
Directive No. 2010-5 issued by the New Jersey Attorney General,
ALPRs are intended to be owned and operated by law enforcement

agencies/authorized users and PSE&G is neither.

17



It is indisputable that PSE&G has provided the Village utility
service in accordance with its tariff and all applicable statutory
and regulatory standards and requirements. Accordingly, the motion
to dismiss must be granted.

Respectfully submitted,
PSEG SERVICES CORPORATION

Attorneys for Public Service
Electric and Gas Company

_ E ¥ s

October 28, 2015 Alexander C. Stern
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CHris CHRISTIE State of New Jersey

Governor OFFICE OF THE ATTORNEY GENERAL Paura T. Dow
DEerarTMENT OF LAw AND PUBLIC SAFETY Attorney General
PO Box 080
Km Guabpagno TRENTON, NJ 08625-0080

Lieutenant Governor

DIRECTIVE NO. 2010-5

TO: Director, Office of Homeland Security and Preparedness
Director, Division of Criminal Justice
Superintendent, New Jersey State Police
All County Prosecutors
All County Sheriffs
All Police Chiefs
All Law Enforcement Chief Executives

FROM: Paula T. Dow, Attorney General
DATE: December 3, 2010

SUBJECT: Law Enforcement Directive Promulgating Attorney General Guidelines for the
Use of Automated License Plate Readers (ALPRs) and Stored ALPR Data

In order to fulfill the mission of protecting the public, the New Jersey law enforcement
community must take full advantage of new crime-fighting technologies as they become available.
Automated license plate readers (ALPRs) are now being used by a number of law enforcement
agencies around the nation, and a number of police agencies in New Jersey have recently acquired
these devices or are planning to do so in the near future. License plate recognition technology can be
used to support a wide range of law enforcement operations and activities, including homeland
security, criminal and terrorist suspect interdiction, revoked/suspended driver interdiction, stolen
property recovery, stay-away order enforcement and, of course, the apprehension of individuals who
are subject to an outstanding arrest warrant.

These devices enable police officers to recognize and take immediate action against vehicles
and persons who are subject to an investigative detention or arrest based on a “Be on the Lookout”
bulletin. The data collected by ALPRs can also provide solid investigative leads if, for example, a
device happened to be scanning license plates near a crime scene, allowing police to locate potential
suspects, witnesses, or victims by identifying vehicles that were in the vicinity at the time of the
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offense. A careful analysis of stored ALPR data can also be used to detect suspicious activities that
are consistent with the modus operandi of criminals. This new technology can in this way serve an
especially important role in protecting our homeland from terrorist attack, as shown by the fact that
many of the devices that are now or soon will be in operation in this State were purchased with
homeland security grant monies.

While license plate recognition technology can help to protect public safety, the widespread
deployment and use of ALPRs, and especially the collection and storage of data pertaining to
individuals who are not reasonably believed to be involved in unlawful activity, raise legal and
policy issues. Notably, the New Jersey Supreme Court has held that while police are permitted to
“run the plates” of any vehicle they encounter while on patrol, and need not have a particularized
reason before checking a vehicle’s license plates against a government database, police in this State
may not as a result of any such lookup be shown personal identifying information about a motorist
unless there is a particularized basis for further police action. See State v. Donis, 157 N.J, 44 (1998).
The Guidelines attached hereto are designed to protect the legitimate privacy interests of motorists
by implementing the non-disclosure rule established in Donis and by adapting the Donis Court’s
rationale to the context and capabilities of ALPR technology.

Recognizing that our experience with this new and evolving technology is limited, and that
we still have much to learn about how best to incorporate these devices into our arsenal of
investigative techniques, it is appropriate for me as the State’s chief law enforcement officer to issue
uniform statewide guidelines to ensure that ALPRs are used only for bona fide law enforcement
purposes, and that the data collected by these devices are used in accordance with substantive
standards and procedural safeguards that appropriately balance the need for law enforcement
agencies to prevent and respond to terrorism and other forms of crime against the legitimate privacy
interests of persons operating motor vehicles on the roadways of this State.

THEREFORE, I, Paula Dow, Attorney General of the State of New Jersey, pursuant to the
authority granted to me by the Constitution of the State of New Jersey and by the Criminal Justice
Act of 1970, N.JI.S.A. 52:17B-97 et seq., and in consultation with the Director of the New Jersey
Office of Homeland Security and Preparedness, hereby Direct the following:

1. Adoption of Guidelines

The “Attorney General Guidelines for the Use of Automated License Plate Readers
and Stored ALPR Data” (dated December 3, 2010) attached to this Directive and
incorporated by reference into this Directive are hereby adopted and shall be
followed and enforced by all law enforcement agencies and officers operating under

-2-




the authority of the laws of the State of New Jersey.

Implementation

Every law enforcement agency operating under the authority of the laws of the State
of New Jersey that possesses or uses one or more automated license plate readers
shall, within 45 days of the issuance of this Directive, promulgate and enforce a rule,
regulation, standard operating procedure, directive, or order, in a form as may be
appropriate given the customs and practices of the agency, which shall comply with
and implement the provisions of the attached Guidelines, and which shall provide
that any sworn officer or civilian employee of the agency who knowingly violates the
agency’s rule, regulation, standard operating procedure, directive, or order shall be
subject to discipline. A law enforcement agency operating under the authority of the
laws of the State of New Jersey that purchases an automated license plate reader on
or after the effective date of this Directive shall not operate the device without having
promulgated a rule, regulation, standing operating procedure, directive, or order in
accordance with this section.

Scope

The provisions of this Directive and of the attached Guidelines pertaining to stored
ALPR data apply to all law enforcement agencies operating under the authority of the
laws of the State of New Jersey that access or use stored ALPR data, even if the
agency does not own or operate an ALPR.

Questions and Controversies

All questions concerning the interpretation, implementation, or enforcement of this
Directive, or of the attached Guidelines, shall be addressed to the Attorney General
or his or her designee.

Periodic Review

The Director of the Division of Criminal Justice, in consultation with the
Superintendent of the New Jersey State Police, the Director of the Office of
Homeland Security, the County Prosecutors, the County Sheriffs, and the New Jersey
Association of Chiefs of Police, shall, within one year of the effective date of this
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Directive, report to the Attorney General on the implementation of this Directive, and
on any recommendations for revising the attached Guidelines.

6. Effective Date

This Directive shall take effect 45 days after it is issued in order to provide an
opportunity for law enforcement agencies to comply with its requirements and to
establish and enforce policies and procedures consistent with the attached Guidelines.
Once eftective, this Directive shall remain in force and effect unless and until a
repealed, amended, or superseded by Order of the Attorney General.

Paula T. Dow
Attorney General

Attest: C«M’Q,\,,J W
Carolyn Muqray

Counsel to the Attorney General

Issued on: December 3, 2010
Effective on : January 18, 2011




ATTORNEY GENERAL GUIDELINES FOR THE USE OF AUTOMATED LICENSE
PLATE READERS (ALPRs) AND STORED ALPR DATA

(Issued December 3, 2010; Effective January 18, 2011)

1. PURPOSE AND SCOPE

1.1 Reasons for Promulgating Uniform Statewide Guidelines

The purpose of these Guidelines is to provide direction to law enforcement agencies and
officers on the appropriate us e of Automated License Plate Readers (ALPRs) and the data that are
collected by these devices and stored for future law enforcement use. These Guidelines are not
intended to serve as a comprehensive operational manual. Rather, they are meant to ensure that
ALPRs and ALPR-generated data are used in an appropriate manner and only for bona fide public
safety purposes.

The following Guidelines, which are promulgated pursuant to Attorney General Law
Enforcement Directive 2010-5, should be interpreted and applied so as to achieve the following
objectives:

. to ensure that “BOLO lists” (the compilation of targeted license plates that an ALPR
is “on the lookout” for) that are programmed into the internal memory of an ALPR
or that are compared against stored ALPR data are comprised only of license plates
that are associated with specific vehicles or persons for which or whom there is a
legitimate and documented law enforcement reason to identify and locate, or for
which there is a legitimate and documented law enforcement reason to determine the
subject vehicle’s past location(s) through the analysis of stored ALPR data;

. to ensure that data that are captured by an ALPR can only be accessed by appropriate
law enforcement personnel and can only be used for legitimate, specified, and
documented law enforcement purposes;

. to permit a thorough analysis of stored ALPR data to detect crime and protect the
homeland from terrorist attack while safeguarding the personal privacy rights of
motorists by ensuring that the analysis of stored ALPR data is not used as a means
to disclose personal identifying information about an individual unless there is a
legitimate and documented law enforcement reason for disclosing such personal
information to a law enforcement officer or civilian crime analyst; and

. to ensure that stored ALPR data are purged after a reasonable period of time so as to
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minimize the potential for misuse or accidental disclosure.

1.2 Applicability of Guidelines

These Guidelines apply to all law enforcement agencies that operate under the authority of
the laws of the State of New Jersey that own or operate one or more ALPRs, that collect and
maintain ALPR data, and/or that receive or are provided access to ALPR data collected by another
agency.

1.3 Non-Enforceability of Rights by Third Parties

These Guidelines are issued pursuant to the Attorney General’s authority under the Criminal
Justice Act 0f 1970, N.J.S.A. 52:17B-97 et seq., to ensure the uniform and efficient enforcement of
the laws. These Guidelines impose limitations on the exercise of law enforcement discretion and
the use of and access to ALPR-related data that may extend beyond the requirements of the United
States and New Jersey Constitutions, and federal and state statutory law. Nothing in these
Guidelines should be construed in any way to create any rights beyond those established under the
Constitutions, statutes, and regulations of the United States and the State of New Jersey. The
provisions of these Guidelines are intended to be implemented and enforced by law enforcement
agencies that possess or use ALPRs, the New Jersey Office of Homeland Security and Preparedness,
the County Prosecutors, and the Department of Law and Public Safety, and these provisions do not
create any rights that may be enforced by any other persons or entities.

3. DEFINITIONS

As used in these Guidelines:

“Automated License Plate Reader” or “ALPR” means a system consisting of a camera, or
cameras, and related equipment that automatically and without direct human control locates, focuses
on, and photographs license plates and vehicles that come into range of the device, that automatically
converts digital photographic images of scanned license plates into electronic text documents, that
is capable of comparing scanned license plate text data with data files for vehicles on a BOLO (be
on the lookout) list programmed into the device’s electronic memory, and that notifies police,
whether by an audible alert or by other means, when a scanned license plate matches the license plate
on the programmed BOLO list. The term includes both devices that are placed at a stationary
location (whether permanently mounted, or portable devices positioned at a stationary location) and
mobile devices affixed to a police vehicle and capable of operating while the vehicle is in motion.

“BOLO (Be on the Lookout)” or “BOLO situation” refers to a determination by a law
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enforcement agency that there is a legitimate and specific law enforcement reason to identify or
locate a particular vehicle, or, in the case of a post-scan BOLO, there is a legitimate and specific
reason to ascertain the past location(s) of a particular vehicle.

“BOLO list,” sometimes referred to colloquially as a “hot list,” is a compilation of one or
more license plates, or partial license plates, of a vehicle or vehicles for which a BOLO situation
exists that is programmed into an ALPR so that the device will alert if it captures the image of a
license plate that matches a license plate included on the BOLO list. The term also includes a
compilation of one or more license plates, or partial license plates, that is compared against stored
license plate data that had previously been scanned and collected by an ALPR, including scanned
license plate data that is stored in a separate data storage device or system.

“Initial BOLO list” refers to the BOLO list that was programmed into an ALPR at the time
that the device was being used to scan license plates in the field.

“Post-Scan BOLO list” refers to a BOLO list that is compared against stored data collected
by an ALPR, including scanned license plate data that has been transmitted to another device or data
storage system. '

“Stored data” refers to all information captured by an ALPR and stored in the device’s
memory or in a separate data storage device or system. The term includes the recorded image of a
scanned license plate and optical character recognition data, a contextual photo (i.e., a photo of the
scanned vehicle and/or occupants), global positioning system(“GPS”) data (when the ALPR is
equipped with a GPS receiver) or other location information, and the date and time of the scan. The
term applies to both alert data and non-alert data that has been captured and stored by an ALPR or
in a separate data storage device or system.

“Alert data” means information captured by an ALPR relating to a license plate that matches
the license plate on an initial BOLO list or a post-scan BOLO list.

“Immediate alert” refers to an alert that occurs when a scanned license plate matches the
license plate on an initial BOLO list and that is reported to the officer operating the ALPR, by means
of an audible alarm or by any other means, at or about the time that the subject vehicle was
encountered by the ALPR and its license plate was scanned by the ALPR.

“Non-encounter alert” refers to an immediate alert where the officer operating the ALPR is
instructed to notify the agency that put out the BOLO without initiating an investigative detention
of the subject vehicle or otherwise revealing to the occupant(s) of that vehicle that its location has
been detected or that it is the subject of law enforcement attention (e.g., a Violent Gang or Terrorist
Organization File (VGTOF) alert).

“Personal identifying information” means information that identifies one or more specific
individuals, including an individual’s name, address, social security number, vehicle operator’s
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license number, or biometric records. The term includes personal identifying information that is
included within the data comprising a BOLO list, as well as personal identifying information that
is learned by checking a license plate scanned by an ALPR against the Motor Vehicle Commission
database or any other data system that contains personal identifying information.

“Scan” refers to the process by which an ALPR automatically focuses on, photographs, and
converts to digital text the license plate of a vehicle that comes within range of the ALPR.

“Authorized user’means a sworn or civilian employee of a law enforcement agency who has
been authorized by the chief of the agency, or by the Attorney General or a county prosecutor or his
or her designee, to operate an ALPR, or to access and use ALPR stored data, and who has
successfully completed training provided by the agency on the agency’s ALPR policy and on these
Guidelines.

“Designated supervisor” means a superior officer assigned by the chief of a law enforcement
agency to oversee and administer, or to assist in overseeing and administering, the agency’s use of
ALPRs and stored ALPR data. A law enforcement agency may have more than one designated
Supervisor.

“Chief” of a department or agency means the highest ranking sworn officer of a law
enforcement agency.

“Post-Scan BOLO query” refers to the process of comparing a post-scan BOLO list against
stored ALPR data.

“Crime scene query” refers to the process of accessing and reviewing stored ALPR data that
had been originally scanned at or about the time and in the vicinity of a reported criminal event for
the purpose of identifying vehicles or persons that might be associated with that specific criminal
event as suspects, witnesses, or victims.

“Criminal event” means a specific incident, or series of related specific incidents, that would
constitute an indictable crime under the laws of the State of New Jersey, whether or not the
incident(s) have occurred or will occur within the State of New Jersey. The term includes an
attempt or conspiracy to commit a crime, or actions taken in preparation for the commission of the
crime, such as conducting a surveillance of the location to identify and evade or thwart security
measures, or conducting a rehearsal of a planned crime. The term includes two or more separate
criminal acts or episodes that are linked by common participants or that are reasonably believed to
have been undertaken by a criminal organization or as part of an ongoing conspiracy.

“Crime trend analysis” refers to the analytical process by which stored ALPR data is used,
whether alone or in conjunction with other sources of information, to detect crime patterns by
studying and linking common elements of recurring crimes; to predict when and where future crimes
may occur; and to link specific vehicles to potential criminal or terrorist activity. The term includes
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an automated process in which a computer program analyzes stored data to identify potentially
suspicious activity or other anomalies involving one or more scanned vehicles and where such
automated analysis is done without disclosing personal identifying information about any individual
to an authorized user or any other person except as may be authorized pursuant to Section 10.2.3 of
these Guidelines,

4. DEPLOYMENT OF ALPRS

4.1 Restricted Uses

An ALPR and data generated by an ALPR shall only be used for official and legitimate law
enforcement business.

4.2 ALPR Scanning Limited to Vehicles Exposed to Public View

An ALPR shall only be used to scan license plates of vehicles that are exposed to public view
(e.g., vehicles on a public road or street, or that are on private property but whose license plate(s)
are visible from a public road, street, or a place to which members of the public have access, such
as the parking lot of a shopping mall or other business establishment).

4.3 Supervisory Approval of All ALPR Deplovments

An ALPR shall not be deployed in the field unless the deployment has been authorized by
the chief of the department or a designated supervisor, or by the Attorney General or designee or
a county prosecutor or designee. Such authorization may be given for repeated or continuous
deployment of an ALPR (e.g., mounting the device on a particular police vehicle, or positioning the
ALPR at a specific stationary location), in which event the deployment authorization shall remain
in force and effect unless and until rescinded or modified by the chief or designated supervisor, or
the Attorney General or county prosecutor or designee.

4.4 Trained Operators and Analysts

A sworn officer or civilian employee of the department may operate an ALPR or access or
use ALPR stored data only if the person has been designated as an authorized user by the chief of
the department, or by the Attorney General or designee or a county prosecutor or designee, and has
received training from the department on the proper use and operation of ALPRs, the requirements
of Attorney General Law Enforcement Directive 2010-5, and these Guidelines, and any policies and
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procedures governing the use of ALPRs and ALPR data issued by the department pursuant to
Attorney General Directive 2010-5and Section 14 of these Guidelines.

S. MAINTENANCE OF RECORDS

5.1 Records Documenting the Deployment of ALPRs

Each department that owns or operates an ALPR shall maintain a written or electronic record
that documents the following information:

date and time when the ALPR was deployed;
whether the ALPR was mobile, or was stationed at a fixed specified location;
the identity of the operator;

whether ALPR data was transferred to any other database or data storage device or system.

5.2 Records Documenting the Use of Stored ALPR Data

Each department that stores ALPR data shall maintain a record of all access to stored ALPR
data. The department’s ALPR data record keeping system, which may be automated, shall document
the following information:

the date and time of access, and, in the case of access to stored non-alert data, the type of
access authorized by Section 10.2 of these Guidelines (i.e., post-scan BOLO query, crime
scene query, or crime trend analysis);

the authorized user who accessed the stored data;
whether an automated software program was used to analyze stored data;

the designated supervisor who reviewed and approved any disclosure of personal identifying
information based upon crime trend analysis when such approval is required by Section
10.2.3 of these Guidelines;

the designated supervisor who approved any use of an automated crime trend analysis
computer program that would automatically alert and disclose personal identifying
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information in accordance with Section 10.2.3;

any other information required to be documented pursuant to Section 10.2 or any other
provision of these Guidelines.

53 Maintenance of Records

All written or electronic records of ALPR activity and access to ALPR data shall be
maintained by the department for a period of five years, and shall be kept in a manner that makes
such records readily accessible to any person authorized by these Guidelines to audit the
department’s use of ALPRs and ALPR-generated data. When a department employs an automated
system to record any information that is required to be documented pursuant to these Guidelines, it
shall not be necessary for the department to maintain duplicate records of any events or transactions
that are documented by the automated record-keeping system.

6. CONTENT AND APPROVAL OF BOLO LISTS

6.1 Criteria for and Examples of Legitimate BOLO Situations

A license plate number or partial license platec number shall not be included in an ALPR
initial BOLO list unless there is a legitimate and specific law enforcement reason to identify or locate
that particular vehicle, or any person or persons who are reasonably believed to be associated with
that vehicle. A license plate or partial license plate number shall not be included in a Post-Scan
BOLO list unless there is a legitimate and specific law enforcement reason to ascertain the past
locations(s) of that particular vehicle, or of any person or persons who are reasonably believed to be
associated with that vehicle.

Examples of legitimate and specific reasons include, but are not limited to: persons who are
subject to an outstanding arrest warrant; missing persons; AMBER Alerts; stolen vehicles; vehicles
that are reasonably believed to be involved in the commission of a crime or disorderly persons
offense; vehicles that are registered to or are reasonably believed to be operated by persons who do
not have a valid operator’s license or who are on the revoked or suspended list; vehicles with expired
registrations or other Title 39 violations; persons who are subject to a restraining order or curfew
issued by a court or by the Parole Board, or who are subject to any other duly issued order restricting
their movements; persons wanted by a law enforcement agency who are of interest in a specific
investigation, whether or not such persons are themselves suspected of criminal activity; and persons
who are on any watch list issued by a State or federal agency responsible for homeland security.




6.2 Batch Downloading of BOLO List Data

BOLO list information may be downloaded in batch form from other databases, including
butnot limited to the National Crime Information Center (NCIC), National Insurance Crime Bureau,
United States Department of Homeland Security, and Motor Vehicle Commission database.

6.3 Updates to BOLO Lists

An initial BOLO list may be revised at any time. In the event that an initial BOLO list is
constructed, in whole or in part, with sets of data downloaded from another database, so as to
account for any changes that may have been made in the data maintained in those other databases,
updates to the initial BOLO list shall, in the case of a mobile unit attached to a police vehicle, be
made at the start of each shift, and in the case of an ALPR positioned at a stationary location, be
made as frequently as is practicable, and on not less than a daily basis. Information concerning any
license plate that is referenced in an AMBER Alert activated by the New Jersey State Police shall
be added to the initial BOLO list as expeditiously as possible, and shall remain in the initial BOLO
list until the AMBER Alert expires or is withdrawn.

6.4 Special Instructions for Immediate Alert Response

When practicable, the reason for placing a vehicle on BOLO list shall be included with the
BOLO and shall be disclosed to the officer who will react to an immediate alert. If for any reason
an officer reacting to an immediate alert should not initiate an investigative detention (e.g., where
the license plate was included in the BOLO list because the department or any other agency wanted
to be notified of the location of the subject vehicle without alerting the driver/occupants that they
are the subject of law enforcement attention, such as in the case of Violent Gang or Terrorist
Organization File (VGTOF) alert), to the extent feasible, the information attached to the license plate
on the BOLO list shall be entered in such a way as to cause the ALPR to clearly designate an
immediate alert as a “non-encounter” alert, and shall provide specific instructions to the officer as
to who to notify of the alert. See Section 7, infra.

7. POLICE ACTIONS IN RESPONSE TO AN IMMEDIATE ALERT

When an officer operating a vehicle equipped with an ALPR receives an immediate alert, the
officer shall take such action in response to the alert as is appropriate in the circumstances. An
officer alerted to the fact that an observed motor vehicle’s license plate is on the BOLO list may be
required to make a reasonable effort to confirm that a wanted person is actually in the vehicle before
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the officer would have a lawful basis to stop the vehicle. See State v. Parks, 288 N.J. Super, 407
(App. Div. 1996) (police do not have reasonable suspicion to justify a stop based on a computer
check that shows that the operator’s license of the registered owner of the vehicle is suspended
unless the driver generally matches the owner’s physical description (e.g., age and gender)).

An officer reacting to an immediate alert shall consult the database to determine the reason
why the vehicle had been placed on the BOLO list and whether the alert has been designated as a
non-encounter alert. In the event of a non-encounter alert, the officer shall follow any instructions
included in the alert for notifying the law enforcement or homeland security agency that had put out
the BOLO. See Section 6.4, supra.

8. SECURITY OF STORED ALPR DATA

8.1 Physical Security and Limited Access

All ALPR stored data shall be kept in a secure data storage system with access restricted to
authorized persons. Access to this stored data shall be limited to the purposes described in Section
10 of these Guidelines.

8.2 Differentiation of Stored Positive Alert Data From Non-Alert Data

Stored ALPR data shall be maintained electronically in such a manner as to distinguish alert
data from non-alert data so as to ensure that access to and use of non-alert data and any disclosure
of personal identifying information resulting from the analysis of non-alert data occurs only as may
be authorized pursuant to section 10.2 of these Guidelines. Positive alert data may, as appropriate,
be transferred to the appropriate active investigation file, see also Section 10.1, infra, and may as
appropriate be placed into evidence in accordance with the department’s evidence or records
management procedures.

9. RETENTION PERIOD AND PURGING OF STORED DATA

Each law enforcement agency shall, pursuant to the provisions of Section 14 of these
Guidelines, establish and enforce procedures for the retention and purging of stored ALPR data in
accordance with this Section. ALPR stored data shall be retained for a period of five years, after
which, the data shall be purged from the agency’s data storage device or system. A law enforcement
agency may purge ALPR data before the expiration of the five-year retention period only if the data
has been transferred to the State Police Regional Operations Intelligence Center (R.0.1.C.)or any
other system that aggregates and stores data collected by two or more law enforcement agencies in
accordance with the provisions of these Guidelines. Any ALPR data transferred to another agency
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shall indicate the date on which the data had been collected by the ALPR so that the receiving agency
may comply with the five-year retention and purging schedule established in this Section. See also
Section 11.1 and 11.2, infra.

10.  LIMITATIONS ON ACCESS TO AND USE OF STORED ALPR DATA

10.1  Access to Positive Alert Data

An authorized user may access and use stored ALPR alert data as part of an active
investigation or for any other legitimate law enforcement purpose, including but not limited to a
post-scan BOLO query, a crime scene query, or crime trend analysis. A record shall be made of
the access to the data, which may be an automated record, that documents the date of access, and the
identity of the authorized user. An authorized user need not obtain approval from the chief or
designated supervisor, or Attorney General or county prosecutor or desi gnee, for each occasion on
which he or she accesses and uses stored ALPR data. Once positive alert data has been accessed
and transferred to an investigation file, it shall not be necessary thereafter to document further access
or use of that data pursuant to these Guidelines.

10.2  Access to Non-Alert Data

Access to and use of stored non-alert ALPR data is limited to the following three purposes:
a post-scan BOLO query, a crime-scene query, and crime trend analysis. An authorized user does
not need to obtain approval from the chief or a designated supervisor, or Attorney General or county
prosecutor or designee, for each occasion on which he or she accesses and uses stored non-alert data
pursuant to this Section.

10.2.1 Post-Scan BOLO Query

A law enforcement agency is authorized to compare a post-scan BOLO list against stored
ALPR data where the results of the query might reasonably lead to the discovery of evidence or
information relevant to any active investigation or ongoing law enforcement operation, or where the
subject vehicle might be placed on an active initial BOLO list. (For example, a law enforcement
agency may review stored non-alert data to determine whether a specific vehicle was present at the
time and place where the ALPR data was initially scanned for the purpose of confirming or
dispelling an alibi defense, or to develop lead information for the purpose of locating a specified
vehicle or person. A law enforcement agency may also check stored data to determine whether a
vehicle that was only recently added to an initial BOLO list had been previously observed in the
Jurisdiction before it had been placed on an initial BOLO list. )
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10.2.2 Crime Scene Query

a. A law enforcement agency is authorized to access and use stored non-alert data where
such access might reasonably lead to the discovery of evidence or information relevant to the
investigation of a specific criminal event as defined in these Guidelines. Note that if the law
enforcement agency has reason to believe that a specific person or vehicle was at or near the location
of the specific crime at the time of its commission, non-alert stored data might also be examined
under the authority of Section 10.2.1 as part of post-scan BOLO query.

b. A crime scene query may not be conducted to review stored non-alert data based on
general crime patterns (i.e., e.g., to identify persons traveling in or around a “high crime area™), but
rather is limited to situations involving specific criminal events as that term is defined in these
Guidelines.

c. The crime scene query of non-alert stored data shall be limited in scope to stored non-
alert data that is reasonably related to the specified criminal event, considering the date, time,
location, and nature of the specified criminal event. For example, a crime that reasonably involves
extensive planning and possible “rehearsals,” such as a terrorist attack, would justify examining
stored non-alert data that had been scanned and collected days or even weeks or months before the
criminal event, and that may have been scanned at a substantial distance from the site of the crime
or intended crime (e.g., at any point along a highway leading to the intended crime site). A
spontaneous crime, in contrast, might reasonably justify examination of stored non-alert data that
was scanned and collected on or about the time of and in closer physical proximity to the criminal
event.

d.  The law enforcement agency shall document the specific crime or related crimes
constituting the criminal event and the date(s) and location(s) of the specific crime(s).

10.2.3 Crime Trend Analysis

a. A law enforcement agency may access and use stored non-alert data for purposes of
conducting crime trend analysis, as that term is defined in these Guidelines, when such access and
analysis is approved by a designated supervisor and where such analysis is undertaken to produce
analytical products that are intended to assist the agency in the performance of its duties. A
designated supervisor may authorize one or more authorized users to conduct a method or methods
of crime trend analysis on a repeated or continuous basis, in which event such authorization shall
remain in force and effect unless and until modified or rescinded by the supervisor. A designated
supervisor may also approve the use of an automated software program to analyze stored data to look
for potentially suspicious activity or other anomalies that might be consistent with criminal or
terrorist activity.
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b. Crime trend analysis of stored non-alert data, whether automated or done manually, shall
not result in the disclosure of personal identifying information to an authorized user or any other

person unless:

)

2)

the agency can point to specific and articulable facts that warrant further
investigation of possible criminal or terrorist activity by the driver or
occupants of a specific vehicle (i.e., unusual behavior consistent with the
modus operandi of terrorists or other criminals), and access to the personal
identifying information based on those specific and articulable facts has been
approved by a designated supervisor. Such approval may be given by a
designated supervisor in advance when the crime trend analysis reveals the
existence of specified suspicious circumstances that would warrant further
investigation and that would justify disclosure of personal identifying
information to the authorized user conducting the analysis under the “specific
and articulable facts that warrant further investigation” standard of proof
established in this Section. The supervisor shall document any and all
specified suspicious circumstances for which disclosure of personal
identifying information is pre-approved if those suspicious circumstances are
revealed by authorized crime trend analysis. When an automated crime trend
analysis computer program is used, specified suspicious circumstances that
would warrant further investigation and that would justify disclosure of
personal identifying information to an authorized user under this Section may
also be pre-approved by a designated supervisor and built into the computer
program so that if the program identifies the existence of the pre-determined
suspicious circumstances, it will automatically alert the authorized user of the
suspicious activity and provide to him or her the relevant personal identifying
information in accordance with the “specific and articulable facts that warrant
further investigation”standard of proof established in this Section; or

Disclosure of personal identifying information concerning any vehicle plate
scanned by the ALPR is authorized by a grand jury subpoena.

¢. Nothing in this Section shall be construed to prohibit a computer program from accessing
and comparing personal identifying information of one or more individuals who are associated with
a scanned vehicle as part of the process of analyzing stored non-alert data, provided that such
personal identifying information is not disclosed to a person unless the “specific and articulable
facts that warrant further investigation” standard is satisfied. The “specific and articulable facts that
warrant further investigation” standard set forth in this Section applies only to the crime trend
analysis of non-alert data, and nothing in this Section shall be construed to limit disclosure of
personal identifying information of a person who is the registered owner of a vehicle that is on an
initial or post-scan BOLO list (i.e., alert data).

d.  For the purposes of this Section, the “specific and articulable facts that warrant further
investigation” standard required for the disclosure of personal identifying based upon crime trend
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analysis of stored non-alert data is intended to be comparable to the “specific and articulable facts
that warrant heightened caution” standard developed by the New Jersey Supreme Court in State v,
Smith, 134 N.J. 599, 616-19 (1994) (establishing the level of individualized suspicion required
before an officer may order a passenger to exit a motor vehicle stopped for a traffic violation).

e.  The law enforcement agency accessing stored non-alert ALPR data for purposes of
conducting crime trend analysis shall document: the nature and purpose of the crime trend analysis;
the persons who accessed stored non-alert ALPR data for use in conducting that analysis; and the
designated supervisor who approved access to ALPR non-alert data. In any instance where personal
identifying information is disclosed based upon crime trend analysis of stored non-alert data, the
agency shall document the specific and articulable facts that warrant further investigation and the
designated supervisor who reviewed those facts and approved the disclosure of personal identifying
information, or who pre-approved disclosure of personal identifying information based upon
specified circumstances identified by an automated crime trend analysis computer program, or,
where applicable, the fact that access to personal identifying information was authorized by a grand
Jjury subpoena,

11.  SHARED LAW ENFORCEMENT ACCESS TO STORED ALPR DATA

11.1  Authorization to Share and Aggregate Data

Any ALPR data that may in conformance with these Guidelines be accessed and used by the
law enforéement agency that collected the data may be shared with and provided to any other law
enforcement agency. Stored ALPR data may be combined with ALPR data collected by two or more
law enforcement agencies (e.g., collection of stored data by the State Police Regional Operations
Intelligence Center), provided that such aggregated data shall only be retained, accessed, and used
in accordance with the provisions of these Guidelines.

11.2  Record of Shared Access and Responsibilities of the Receiving Agency

When ALPR data is made accessible to or otherwise shared with or transferred to another law
enforcement agency, the agency that collected the ALPR data shall document the identity of the
other agency and the specific officer(s) or civilian employee(s) of that agency who were provided
the information. When the transfer of stored ALPR data is done periodically as part of a system for
aggregating data collected by two or more law enforcement agencies (e.g., the scheduled and routine
transmittal of data to the State Police Regional Operations Intelligence Center), each agency
contributing data to the combined database shall maintain a record of the data transfer, which may
be an automated record, and shall have and keep on file a memorandum of understanding or
agreement or other memorialization of the arrangement for maintaining and populating a database
comprised of stored ALPR data collected by multiple law enforcement agencies. Any agency
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provided with access to or use of the ALPR data collected by another agency shall comply with all
applicable provisions of these Guidelines concerning stored ALPR data and disclosure of personal
identifying information.

13, RELEASE OF ALPR DATA TO NON-LAW ENFORCEMENT PERSONS OR
AGENCIES

Stored ALPR data shall be treated as “criminal investigatory records” within the meaning of
N.JS.A. 47:1A-1 et seq., and shall not be shared with or provided to any person, entity, or
government agency, other than a law enforcement agency, unless such disclosure is authorized by
a subpoena or court order, or unless such disclosure is required by the Rules of Court governing
discovery in criminal matters. Any agency receiving a subpoena or court order for the disclosure
of ALPR data shall, before complying with the subpoena or court order, provide notice to the County
Prosecutor, or to the Division of Criminal Justice in the case of any state-level law enforcement
agency.

14, PROMULGATION AND ENFORCEMENT OF DEPARTMENTAL POLICIES

14.1 Required Contents of Departmental Policies

Pursuant to the requirements of Attorney General Law Enforcement Directive 2010-5, every
law enforcement agency that possesses or uses an ALPR must promulgate and enforce a rule,
regulation, standing operating procedure, directive, or order that establishes a comprehensive policy
governing the operation of ALPRs, and governing access to, use, and retention of all stored ALPR
data. The ALPR policy promulgated by the department must be consistent with the standards and
procedural safeguards established in these Guidelines, and each ALPR policy must include the
following provisions:

a. The ALPR policy shall provide that the chief of the department will designate one or
more superior officers to oversee and administer the agency’s ALPR program. These
designated supervisors will be authorized to: provide or oversee the training of all officers
and civilian employees who are authorized to operate an ALPR or to access or use ALPR
stored data; review and approve requests to access and use stored ALPR data to conduct
crime trend analysis and/or to access personal identifying information based upon crime
trend analysis; and generally to ensure compliance with the department’s ALPR policy and
these Guidelines.

b.  The ALPR policy shall provide that the chief of the department shall designate all
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14.2

authorized users, and that no officer or civilian employee will be authorized to operate an
ALPR, or to access or use ALPR stored data, unless the officer or civilian employee has
received training by the department on the proper operation of these devices, and on the
provisions of the department’s ALPR policy and these Guidelines.

¢. The ALPR policy shall implement and enforce the five-years retention period for ALPR
stored data established in Section 9 of these Guidelines, and must provide for the purging of
all ALPR stored data at the expiration of the five-year term.

d. The ALPR policy shall provide for the documentation of all ALPR-related activities and
decisions that are required to be documented by Section 5 or any other provision of these
Guidelines, which may be done by an automated record-keeping system, and shall provide
that such records documenting the use of ALPRs and ALPR stored data shall be maintained
for 5 years and shall be kept in a place and in a manner as to facilitate a review and audit of
the department’s ALPR program by the County Prosecutor or by the Attorney General or his
or her designee.

¢. The ALPR policy shall provide that any sworn officer or civilian employee of the agency
who knowingly violates the agency’s policy, or these Guidelines, shall be subject to
discipline.

f. The ALPR policy shall provide that all significant violations of the agency’s policy, or
of these Guidelines, including but not limited to all instances involving the unauthorized
access or use of ALPR stored data, must be reported to the County Prosecutor, or to the
Director of the Division of Criminal Justice in cases involving a state-level agency, upon
discovery of the violation. Unless the County Prosecutor or Director elects to conduct or
oversee the investigation of the violation, such notification of the violation shall be followed
up with a report, approved by the chief of the department, explaining to the County
Prosecutor, or to the Director, the circumstances of the violation, and the steps that are being
taken to prevent future similar violations.

Notice of ALPR Policies and Revisions Provided to County Prosecutors or the Division of
Criminal Justice

The chief of the department shall provide a copy of the agency’s written ALPR policy to the

County Prosecutor, or to the Division of Criminal Justice in the case of a state-level agency, at or
before the time of promulgation, and shall provide to the County Prosecutor, or to the Division,
copies of any amendments or revisions to the agency’s ALPR policy at or before the time that such
amendments take effect.
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15, ALPRPROGRAM ACCOUNTABILITY

15.1  ALPR Program Audits

All ALPR records documenting the use of an ALPR, oraccess to or use of ALPR stored data,
whether kept manually or by means of an automated record-keeping system, shall be subject to
review and audit by the County Prosecutor, or by the Attorney General or his or her designee.

152 Handling of Complaints

Any complaints about a department’s ALPR program made by any citizen or entity shall be
forwarded to the appropriate County Prosecutor, or to the Director of the Division of Criminal
Justice in the case of a State-level agency, for appropriate review and handling. The County
Prosecutor, or Director, may conduct an investigation, or may direct the agency that is the subject
of the complaint to conduct an investigation and to report back to the County Prosecutor or Director.

16. SANCTIONS FOR NON-COMPLIANCE

If the Attorney General or his or her designee has reason to believe that a law enforcement
agency or officer or civilian employee is not complying with or adequately enforcing the provisions
of these Guidelines, the Attorney General may temporarily or permanently suspend or revoke the
authority of the department, or any officer or civilian employee, to operate an ALPR, or to gain
access to or use ALPR stored data. The Attorney General or her designee may initiate disciplinary
proceedings, and may take such other actions as the Attorney General in his or her sole discretion
deems appropriate to ensure compliance with these Guidelines.

17. AUTHORITY OF ATTORNEY GENERAL TO GRANT EXEMPTIONS OR
SPECIAL USE AUTHORIZATIONS

ALPRs, and all ALPR stored data, shall only be used and accessed for the purposes and in
the manner authorized by these Guidelines. In recognition of the need to be able to address issues
or circumstances that are not contemplated by these Guidelines, the Attorney General or his or her
designee may grant an exemption from any provision of these Guidelines, and may authorize the
specific use of an ALPR, or the data collected by or derived from an ALPR, that is not expressly
authorized by these Guidelines. Any request by a department to use an ALPR or ALPR-generated
data for a purpose or in a manner not authorized by these Guidelines shall be made to the Attorney
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General or his or her designee through the Director of the Division of Criminal Justice or his or her
designee, who shall make recommendations on whether to grant the agency’s specific request for an
exemption or special authorization. Such requests shall be made in writing unless the circumstances
are exigent, in which event the request by the agency and approval or denial by the Attorney General
or his or her designee may be given orally, in which event the circumstances of the request and the
approval or denial shall be memorialized in writing as soon thereafter as is practicable.
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PSEG SERVICES CORPORATION

80 Park Plaza, T5G

Newark, New Jersey 07102-4194
(973) 430-5754

By: Alexander C. Stern
Assistant General Regulatory Counsel
PSEG Services Corporation
80 Park Plaza, T5G
Newark, New Jersey 07102
(973) 430-5754

NEW JERSEY BOARD OF PUBLIC UTILITIES
BPU DOCKET NO. E015070805
TOWNSHIP OF SOUTH ORANGE )
VILLAGE SEEKING APPROVAL TO )
MOUNT AUTOMATED LICENSE PLATE )
READER CAMERAS ON LIGHT POLES ) Administrative Action
)
)

OWNED BY PUBLIC SERVICE ORDER GRANTING
ELECTRIC AND GAS COMPANY SUMMARY DECISION

THIS MATTER having been brought before the New Jersey
Board of Public Utilities by Public Service Electric and Gas
Company pursuant to N.J.A.C. 1:1-12 et seg., upon notice to all
parties, and the Board having considered the papers submitted, and

for good cause shown;

IT IS ON THIS DAY OF 2015, ORDERED that

respondent’s motion for summary decision is granted.



IT IS FURTHER ORDERED that Petitioner’s Petition 1is

HEREBY DISMISSED, with prejudice.

RICHARD S. MROZ

PRESIDENT
JOSEPH L. FIORDALISO MARY-ANNA HOLDEN
COMMISSIONER COMMISSIONER
DIANNE SOLOMON UPENDRA J. CHIVIKULA
COMMISSIONER COMMISSIONER

ATTEST:

IRENE KIM ASBURY
SECRETARY



