
Via EIe~tronic and R~.llular Mail
Irene K. Asb~y - Bo~d Secretm.2,"
New Jersey Board of Public Utthries
44 South Clinton Avenue, 9a: Floor
P.O. Box 350
Trenton, New Jersey 08625-0350

State of New Jersey
DIVISION OF RA’IL COUNSEL

September 18, 2015

Re: IiJ~IiO the Joint Petition of United Telephone Company of New Jersey,
Inc., dlbI~ Centu~’Link and MVX.COM for App~val of~
Interconn~tion Agr~ment.
BPU Dockel No. TO15-Pending

"7~>" ~~!c>/5Dear S~re~y Asbu~’:

~Ite New Jersey Division of Rate Counsel ("Rare Cotmsel") submits its comments for
yol~ consideration, on tbe abnve-ref}renced matter, filed by" United Telephone Company of New
Jersey, Inc., &’biai CenturyLink ("CenturyLink") on behalf of bol~ CenturyLink and
~’~f’v’X.COM, ("MVX.COM" and/or ’°CLEC") (collectively "Petitioners’). Petitioners seek
approval by the New Jersey Board of Public Utilbies ("Board") of a~ Intercoimection Agreement
("Agreement") entered into between Petitioners. Af~ review of the Agreement, Rate Counsel
does no* object to Board al~roval oft~e Petitioners’ request, subject to the exceptions discussed
below to prevent discriminatory a~d anti-competitive practices which if pemdtted violate public
interest rand the provision of safe, aad adequate services at reasonable tams. Enclosed wit~ this
original please find ten copies, kindly return a time/date stamp "Filed" copy to Rate Counsel

Petitioners, CemuryLir&, and MVX.COM have entered into an agreement which sets
forib the temps, conditions, aad prices trader which Petitioners will offer and provide network
intercom~ction, access to nelwork elements, al~cillm2<" network ~rvices, and wholesale
telecommunications services. The Board may reject t~e Agreement only if it finds that
Agreement discrimi~mtes against other carders or is not cor~istent v~4th the public interest
convenience, or necessity. Rate Counsel al~er review of the {erms is satisfied that the terms of
the ~greement meel the requirements of Section 252(e) of the Telecommunications Act of
1996, and accordingly does not object Board approva[ of the Agreement between Cent~yLink

Ii 47 OINC. 252(eX2),



and Cooperative subject to consideration of the folinwing specific issues, conditions and
r~commendalinns:

Rate Counsel resTecffally requests timt the Board reject the terms commencing under
paragraph 44. subtitled "Security Deposit" of the Agreement’s Article IIL hnplementefion
Section.

Rate Counsel recognizes that under 47 U.S.C. §252(a)(I), incumbent local exchange
carrie~ ("|LECs") such as Cemu.~,Link may negotiate and enter into binding interconnection
agreements with common local exchange carriers ("CLECs") requesting intereonnection, service
or network elements. Huwever, the terms crafted by the ILEC in said agreements must be
forthxighL no~t-abusive and non-discriminatory in application. Rate Counsel s~braits that the
terms contained under Par~aph 44 of the underlying Agreement may (i) ~criminate against a
telecommunications carrier not a party to the agreemenL acting as a barrier 1o entry for potential
competitive providers, and are therefore (ii) not consistent widi ~e punic interest, convenience,
and necessity, and are therefore, contrary and in violation of 47 U.S.C. §252(e)(2)(A)(ii) of the
Act and must be rejected.~

Of pro’titular concern under Paragraph 44 are subsections 44.1 through 44.8 and include
but are not limited to the followi~g:

¯ CenturyLir~ reserves the right to secure the account at any time with a suitable
security deposit in the form and amounts set l~bt~ hereir~ If payment ofth~ securily
is nuade within thirty (30) Days of the request, CenturyLink may stop p~si~g
orders for service and Carrier will be considered in material breach of the
Agreement.(Agreement at 44.1)

¯ CenmryLink may require an increase in ~he security deposit rextuirements where (i)
the an~out~t of the deposit currently held by Centms, Lir& is less than two (2) mo~ihs’
estimated billings, or (ii) when gross monthly billings has increased beyond the level
used to determine *he security deposit. (Agreement at 44.6)

¯ Any security deposlt shall be held by Ce~mryLink as a guarantee of payment of an>
charges for carrier services billed to CLEC pursuant to this Agreement or in
connection with any other services provided to CLEC by CenturyLink. CentoryLink
may exercise its righta to credit any cash deposit to CLEC’s account, or m demand
payment fi-om the issuing bank or bonding company of any irrevocable bank ietter of
credit, upon the occurrence of 0a~y one of the following events: (Agreement at 44.7).

zi Telecommunic~iol~s Ac: of 1996, Pub. L. No. i04- ~04, 110 Star. 56 (’1996 Act"). The t 996 Act amend~



¯ when CLEC’s undisputed balances due to Cent~yLi~ are more ~b~n thirty (30)
Days past due; (Agreement Section 44.7.1

¯ when CLEC flies for pmlecfion ~d~ b~mptoy laws;(Agr~eat S~fion

¯ ~en ~ invol~t~y petition in bm~p~y is fil~ agNnst CLEC ~d is not
dismi~d wi~in s~ty (60) Days; (Agreement S~tion 44.7.3.).

- when fl~s A~eement expires or t~ina~s; (Ag~ent Seedon
" ~en ~y letter of cr~it ~su~ hereunder or ~y ~ iss~ng a letter of c~dit

hereunder (eac~ a "~tt~ of C~dit Ba~’) fails to me~t the to~s, condition,
~d r~ul~ments s~ fo~h in ~is Section; (A~-eement Section ~.7.5.). ~or
C~C Nils ~o provide Cen~@i~ wi~h a replac~ent lelwr of cr~it on the
te~s ~t f~ herein at le~t ten (10) BuNness Days Nior m ~e exNmtion of~ny
le~r of c~Nt issu~ ~ Cear~’Li~ he~m~der. (Agr~ment Section

¯ If an?, security deposit held by C,.mmryLink is applied as credit loward payment of
CI~2C’s balances due to CenruryI_ink, then Ce~turyLink may ~,equlre CLEC to
provide a new deposit. If payment of the new deposit is not made within lhirty (30)
Days of the request, CenturyEir~ may st~p processing orders for service and CLEC
will be considered in breach of the Agreement. (AgreemeN at 44.8).

The~e provisions are similar to proposals intended to reduce credit risks that were set for
investigation b? the FCC in 2002, wherein ~he FCC whilst recogntzing the pessibility that
incumbent LECs may need to seek more protection from risk of non.payment than ~bet which was
provided by existing tariffs, ne~,ertheless ruled that ;he level of tm-collectibles did not necessarily
warroz~t additional deposit requirements.~ In particular, the FCC stated:

"We believe that the crilerla listed in the various tariff revisions fat triggering an
increased deposit, advance payment, or shortened notice period may not be as objective
as the incumbent LECs cla~im. Tbese criteria could be used to disadvantage a competitor
vig-~-vis the incumbent LEC’s own retail operations, or a large rctaiI end-user customer
who pro’chases intricate access. Broad, subjective Iriggers that pemtit the incumbent
LEC considerable discretion in making demands, such as a decrease in ’credit
worthiness" or ’commerci~I worthiness’ falling below an "acce~ptable Ievel,’ are
particularly susceptible to dlscriminato~~ application. We are also concerned by
opponents’ claims tlmt almost no compeiitive carrier, including large cal’riers such as
AT&T, would escape a deposit demand triggered by a low, downgraded, or Ppte~itially
downgraded rating of its debt securities. Opponents further claim that almost all careers
with debt sec~ities ranked below investment g~,tde pay their interstate access bills on



time, and that even ba~rup’~ carriers continue ro pay their access bills so that they can
continue to serve their customers."5

The proposed temps of paragraph 44 of the tmder[ying Agreement present the possibilily
of discriminatory application against CLEC carriers, retail ser~,iees competitors, at the sole
discretion of Cenmt3"Lip=k. The terms in the Agreement contain subjective triggers (i.e.,
"Cent~yLink reser,’es the fight" at 44.1, "or other form of set-art1?" acceptable to Century-Link"
at 44.2; mz.d °’CenturbLink may reqt~re" at 44.6, that permit CenttwyLi~N great discretion in
saddling its CLEC competitor with additional deposit requirementb similar to those that were not
approved by the FCC.6 Accordingly, Rate Counsel respectfully recommends that the Boa~
exercise their authorily u~der 47 U.S.C. §252(e)(1) and rejecn these specific pro~’is~ons of the
Agreement as required under 47 U.S.C. §252(e)(2)(A)(ii) of the Act. Raw CotmseI belie~’es that
continued inaltenlion and inaction by the Boa~ regarding such t~rms in intercormection
agreements as addressed by Rate Counsal above, and in nmnemus other filings, rr~es
ineffective the intent and purpose of Section 252@) uhimately to the de*riment of New Jersey
ratepayers wbe pay the price in t1~e form of less competition and higher rates. In view of the
above, Rate Cotmsel respecifally recommends, that the Board reje~ th~se specific pm,,isions in
the Ce~turyEinkJ MVX.COM Agreement.

Not’Mthstanding, Ram Cotmsel notes that the New J~rsey Legislature has decided that it
is the policy of the State to provide diversity in the supply of teIecommunications services,
because said competition will "promote efficiency, reduce regalatopy delay, and foster
productivity and innovation" a~d "produce a wider selection of services at competitive ~ket-
based prices."~ Accordingly, Rate Com~se! does not object to Board approval of the
Imercopmection Agreement with the exception of the Paragraphs and subsections addressed by’
Rate Cotmse[ herein.

Very rrNy yotu~s,

STEFANIE A. BRAND,
DIRECTOR
NEW JERSEY DIVISION OF R~TE COUNSEL

MNRi’rk Assistant Deputy" Rate Counsel
c: Sm’ice List
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