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Dear Secretary Golden:

By Motion filed June 22, 2023 Atlantic City Electric Company (“ACE” or the “Company”)
filed a letter motion (the “Motion”) seeking confirmation by the New Jersey Board of Public
Utilities (“BPU” or “Board”) that its pending Non-Utility Generation Charge (“NGC”) and
Societal Benefits Charge (“SBC”) Reconciliation Petition, BPU Docket No. ER23020057,
complies with the Board’s recent Order dated June 7, 2023, in the above captioned docket (“June
7 Order”). More specifically, the Company asked that the Board determine (1) that the existing
component of ACE’s SBC is the appropriate regulatory mechanism for recovery of COVID-19-
related regulatory asset balances and (2) that, for purposes of compliance with the June 7 Order,
“a new, separate special-purpose clause or rider” is not required (emphasis added). On June 27,
2023, the New Jersey Division of Rate Counsel (“Rate Counsel”) filed its Reply to the Motion.
Please accept the following as the Company’s response to Rate Counsel’s baseless allegations.

Timeliness and the June 7 Order

Rate Counsel’s claim that the Motion requires the Board to “reverse, modify or vacate an
Order it issued almost three years ago” strains credulity. It is clear on its face that the Motion
sought clarification of the June 7 Order. ACE timely filed its Motion on June 22, in accordance
with the regulation.
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To accept Rate Counsel’s position that cost recovery was settled back in 2020 and merely
“reiterated” in the June 7 Order, one must ignore the procedural history of this matter. Specifically,
Rate Counsel overlooks the orders of President Fiordaliso directing parties to submit comments
about cost recovery mechanisms, and the many comments submitted in the docket. The questions
presented by President Fiordaliso included questions about the SBC and several comments discuss
the SBC. The June 7 Order presents itself as a conclusion to, at least, part of that quasi-legislative
regulatory process.

Rate Counsel’s reading of the June 7 Order renders that comment process superfluous.
Surely it was not the Board’s intent to ignore the comments of the entire utility industry as well as
Rate Counsel and other interested parties; indeed, the law discourages the drawing of such
conclusions. Thus, ACE rightly understood the June 7 Order as a new directive and ACE
reasonably submitted a request for clarification of the language.

Clarification and Recovery via the SBC

ACE respectfully submits that the matter pending before the Board is grammatical — and
the matter may be resolved by reference to a comma. The words “new” and “separate” are offset
by commas from the phrase “special-purpose clause or rider” in the June 7 Order. Commas can
mean “and” or they can mean “or”, depending on the context and the intent. Here, the Board
presented a series of adjectives. ACE reasonably seeks clarification of whether “new” is a
requirement or whether recovery may be made through an existing, separate, special-purpose
clause or rider.

Clarification is a very reasonable request since a “special-purpose clause” already exists
with a well-established tariff mechanism for the recovery of bad debt: the SBC. Indeed, use of the
SBC for recovery was a question presented for comment by President Fiordaliso. The SBC was
then the subject of discussion in comments submitted in this docket prior to the June 7 Order. Not
all utility companies have use of the SBC (notably, water companies do not), which may be why
the word “new” was inserted as an option. ACE has already filed for recovery through the SBC
and submits that the sentence could be read in a manner that authorizes that filing. Nevertheless,
in an abundance of caution, the Company sought clarification and asks the Board to grant the
Motion.

Rate Counsel’s claim that ACE’s interpretation “is contrary to the express language of the
SBC statute” is false. A statute’s plain language is the “best indicator” of legislative intent,!
but that plain language must be read “in context.”> To make its point, Rate Counsel omits key
portions of the statute that support a contrary reading of the statute. In other words, Rate Counsel
has taken its preferred language out of context.

! DiProspero v. Penn, 183 N.J. 477, 492, 874 A.2d 1039 (2005).
2 Spade v. Select Comfort Corp., 232 N.J. 504, 515, 181 A.3d 969 (2018).




Sherri L. Golden, RMC
July 19, 2023
Page 3

Looked at through a wider lens, N.J.S.A. 48:3-60a states that

the [B]oard shall permit each electric public utility and gas public utility to
recover some or all of the following costs through a societal benefits charge that
shall be collected as a non-bypassable charge imposed on all electric public utility
customers and gas public utility customers, as appropriate:

(1) The costs for the social programs . . . ;

(2) Nuclear plant decommissioning costs;

(3) The costs of demand side management programs that were approved by the
[B]oard pursuant to its demand side management regulations prior to April 30,
1997. . .. [continuing as the clean energy program]

(4) Manufactured gas plant remediation costs, . . .; and

(5) The cost, of consumer education, . . .

[Emphasis added.]

Rate Counsel claims that ACE seeks recovery that would “re-write a statute.” The
Company respectfully disagrees. ACE merely seeks a Board determination consistent with the
plain language read in context. Rate Counsel focuses on the words “some or all,” but the more
complete phrase is “some or all of the following costs.” The “following costs” are then delineated
in the five subpoints of the statute. ACE recovers for social programs, including the cost of serving
bad debt, through the SBC, but it does not recover the costs of nuclear plant decommissioning or
manufactured gas plant remediation costs. Accordingly, ACE has been permitted to recover
“some” of the costs that are relevant to it, but not all, “as appropriate.”

Moreover, ACE’s reading of the statute accords with the legislative intent referenced in the
Motion and elsewhere in the record. The legislative history makes it clear that the Board expected
utilities to recover the cost of social programs through the SBC. As noted above, President
Fiordaliso asked questions about SBC recovery for COVID-19 related costs, including bad debt.
In the June 7 Order, the Board stated that any filing for recovery of balances independent of a rate
case be a “new, separate, special-purpose clause or rider.” ACE seeks clarity on the language and
confirmation that the Board will allow recovery via the SBC.

Further, as noted in the Motion and as previously stated, the Company’s COVID-19
Quarterly Reports and January 31, 2023 letter to the Board in the COVID-19 proceeding have
consistently expressed ACE’s position that any pandemic-related deferred Uncollectible expenses
were to be addressed and recovered in its SBC.> For example, in the Company’s COVID-19
Quarterly Report dated October 31, 2022, the Company stated:

3 This legal position is fully supported by a letter filed by Public Service Electric and Gas Company (“PSE&G”) dated
July 18, 2023 in this docket. PSE&G is similarly situated to ACE in that it has been deferring COVID-19-related
uncollectible expenses in its SBC and is currently seeking recovery of those expenses through its SBC over a three-
year amortization, as is ACE.
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Like other wuncollectible expenses, the COVID-19-related
incremental uncollectible expenses will be addressed in the
Company’s Societal Benefits Charge update/reconciliation filings
and not included in the COVID-19 regulatory asset.

[Emphasis added.]

Consistent with that statement, in the Company’s 2021 and 2022 SBC proceedings, the
Board approved stipulations of the parties deferring cost recovery of COVID-19-related
Uncollectible expense in an amount of $15.735 million (2021 proceeding) and $9.331 million
(2022 proceeding). In each case, the deferred COVID-19-related Uncollectible expenses were
authorized by Board Order to be deferred in ACE’s SBC for future recovery by the Company.*

Finally, Rate Counsel makes unfounded claims that ACE seeks “to avoid Board review of
its claims for incremental costs related to the COVID-19 pandemic” and has somehow made “a
collateral attack on [ACE’s] NGC/SBC filing.” It is unclear where Rate Counsel reached this false
conclusion. ACE acknowledges that it has filed its “pending NGC/SBC filing” with the costs
included therein. ACE does not question the Board’s ability to review the Company’s costs, which
is why ACE has brought the matter to the Board. The Company expects review in that docket,
which is where ACE has traditionally reconciled such costs. It appears that Rate Counsel has
misunderstood the Company’s request for clarification as an exemption from regulatory oversight,
which is well beyond anything stated in the Motion.

Conclusion

For the foregoing reasons, ACE disputes Rate Counsel’s allegations and renews its Motion
seeking clarification of the June 7 Order. Specifically, the Company asks the Board to determine
(1) that the existing component of ACE’s SBC is the appropriate regulatory mechanism for
recovery of COVID-19-related regulatory asset balances (the cost of serving bad debt and the
regulatory liability established for COVID expenses) and (2) that, for purposes of compliance with
the June 7 Order, “a new, separate special-purpose clause or rider” is not required (emphasis
added).

4 See Board Order dated June 7, 2023 in BPU Docket No. ER22020038 (2022 NGC/SBC) and Board Order dated
October 6, 2021 in BPU Docket No. ER21020088 (2021 NGC/SBC). In each proceeding, the COVID-19-related
Uncollectible expense was determined by deducting from the total Uncollectible expense for the relevant recovery
period the portion related to non-pandemic Uncollectible expense, which was determined by utilizing the Board-
authorized methodology for calculating pre-pandemic Uncollectible expense.
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The Company appreciates the Board’s time and consideration of this matter.

Respgctfully submitted,

State of New Jersey

cc: Service List
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